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926 Works Recently Published. [May,

Dz Bow's InpustriaL Resourcxs.—We are indebted to the author for volume ITI.
of this work, handsomely printed and bound, and now completed in its facts and
figures ‘:‘r to the first of January, 1853. The three volumes embrace about 1,800
large closely printed pages, upon the commerce, agriculture, manufactures, in-
ternal improvements, slave and free labor, slavery institutions, products, etc., of the
South, together with historical and statistical aketches of the different states and cities
of the Union, statistics of the United States, commerce and manufactures from the
earliest periods, compared with other leading powers, the results of the different
census returns since 1790, and the returns of the census of 1850, on population, agri-
culture and general industry.

Nothing that we can say would be likely to have more weight than the following
notice of Mr. De Bow’s labors, which a in the January number of Hunt's Mer-
chant's Magasine, certainly one of the Eghut commercial authorities in the world:

“This is altogether the most important book on the industrial interests of the
country which has been issued from the American press; important not only to the
South-Western States, respecting which it is so rich in details, but t:?mlly im-
portant to whatever citizen in other sections desirous to become acquainted with the
1ncalculable riches of this portion of our common country. The work is prepared
with great labor and research, not onl'ion the part of the compiler, but many intelli-
gent co-operators in various parts of the South, and its contents have been ]::?ued
originally, or compiled or collected, or extracted from every source where industry
and discrimination could obtain materials of value for such an important publication.
But although so varied, so extensive, and so important may be the contents of these
volumes, respecting the industrial resources of a portion of our eounhz;!yet they are
entitled to b:*ib commendation on another ground: they furnish the first systematic
attempt which has been made to gather and systematize within the compass of two or
three volumes the commercial resources of half of the United States. The manner
in which the work bas been prepuared and issued from the press, reflects credit upon
the diligence, discernment and accomplishments of its author, while it can scarcely
fail to meet with a very general and comilimentary commendation for its fullness,
accuracy and completeness, upon all the subjects upon which it treats. By reference
to its title, its comprehensiveness of detail will be apparent, and some conception can
be obtained by the reader of the assiduous labor length of time required in the
production of these volumes.”

The work is for sale at the office of the Review, Merchants’ Exchange, and at the
leading bookstores.

Tae CHEMISTRY OF GoLD., By Nathan Mercer. London, Whittaker & Co. Liver-
pool, Edward Howell

The object of this work, as its title imports, is to explain the method of dis-
tinguishing, by chemical tests, between gold and other substances resembling it in
appearance. A knowlegge of these methods, it is obvious, is of the highest conse-

uence to those engaged in the search for the precious metal; for in proportion to
t(.lhe value of the article are the number and inienuity of the tricks employed to take
advantage of the lfnonmce and credulity of the seekers. We read in the papers of
the present week, for example, that ?mrious nuggets, ingeniously plated, are maou-
factured in Fmihnd for the purpose of being sent out to Australia. There is neces-
sarily, io a work of this kind, considerable technicality ; but the author’s aim appears
to have been to render his language as simple and as easily understood as ible.
He has so far succeeded, that no one of ordinary capacity will find any difficulty in
puttiog his directions into ice, and thus ascertaining with certainty whether any
substance brought under his notice is gold or not. A slight sketch of the history of
gold, and some interesting statistical tables, will also be ﬁmnd in the work.

Lerres To tax Hon. J. W. Henury, M. P, President of the Board of Trade, re-

dig Life Assurance Institutions, &c. By Robert Chbristie, Esq. Edinburgh,
'homas Constable & Co. London, Hamilton, Adams & Co.

Lirz Assurance—Its schemes, its difficulties and its abuses. London, Bateman,
1852.

Lire Coxtivanor Tasres. Part 1.—The chances of premature death, and the
value of selection among assured lives. By Edwin James Pnrren, Actuary.
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Xotes on the Ronep Alarket.

Nxw York, ArriL 26, 1853.

Ezchange on London, at sizty days sight, 9% @ 9% premium.

Tax month of March closed with an unfavorable condition of the Money Market in New York,
and with reduced accommodations from the Banks. Since that period a reaction has gradually
taken place, and the rates for loans are now much more in favor of the borrower. During the
stringency existing in the month of March, the best business paper was negotiated through private
hands at 10 to 12 per cent., and loans on demand were difficult to obtain, with the best collaterals,
under 9 or 10 per cent. The Banks have since extended thelr line of discounts, and are now able
to make discounts to the extent of their receipts at least,

The principal Stock operations of the month have been as follows, showing the abundance of
capital for all legitimate and solid securities:

1. The North Carolina State Loan of $500,000, bearing six per cent. interest. These bonds bear

date January 1,1858, having thirty years to mature, with coup ttached: the principal and semi-
annual interest payable in the City of New-York. They are issued under the authority of the Legis-
lature of that State, for the construction of the North Carolina Rall-road ; and in addition to the faith
of the State, all the Stock held by theState in this company, and the dividends, are expresaly pledged
for their redemption. The bonds are exempted from taxation by the State. Messrs. Cammann &
Co., of this city, took the whole loan at 105.8 per cent. This is the first instance in which her secu-
rities have appeared in this market. The small amount of the present and prospective labilities of
the State, and the prudence and economy manifested in the management of her fiscal affairs, give
these bonds a deservedly high rank in the estimation of capitalists. A considerable portion of the
amount has been resold to Savings Banks and others, at an advance of 2 a 33¢ per cent. upon the
original price. There will be no further issue by the Btate for several months,
- 1I. The New York State Loan of $467,000. This loan bears five per cent. interest, and the pro-
ceeds to be applied to the liquidation of the State debt to that t The ful bidders were :
R. H. King, $175,000. C. 8. Wilson, $10,000. W.Watson, $15,000. B. P. Bancroft, $10,000. A.
Erickson, $50,000. Geo. W. Cuyler, $142,961. J. Gould, $30,000. The average premium realized
on the amount awarded was 7.86 per cent,

III. Wisconsin State Loan of $50,000. The bids for the loan to the State of Wisconsin were
opened on the 18th of April, at Madison, by the governor. The amount of bids received was
$220,000, of which the following were accepted :

Namea. Amt taken, Per cent. Names.  Am’ttaken. Percens.

Alexander Mitchell, $10,000 . 6.55 Joseph Smith,. . $5,000 . 6.05
“ “ 10.000 . 6.05 C. L. Stephenson, 5,000 . 6.01

C. C. Washburne, . 10,000 . 6.08 Alexander Mitchell, 10,000 . 5.55

Total premium $8,028,or a fraction over 6.04 per cent. The bonds bear 7 per cent. interest, and
have five years to run, the Interest payable semi-annually in New-York. The debt of Wisconsin is
limited by its Constitation to one hundred thousand dollars.

A new Board of Brokers bas been organized in New York, the business of which is io be confined
to transactions in mining shares. It will meet in the Exchange, in rooms in the vicinity of the
general stock board.

The Legislature of New York, at its recent session, adopted two important laws in reference to
the currency. The first is, to prohibit the reception by any bank In the State, of any bank notes at
a greater discount than one-fourth per cent. This will effectually keep out of our city the large
amounts of Indiana and Illinois moncy which it was proposed to introduce here as a part of our
currency. The other act was, to adopt certain city bonds as a basis of bank issues. We do not yet
learn whether the governor has approved this bill.

The subject of Banking is before the Legislaturo of Massachusetts, and that body entertain favor-
ably the proposition to increase the banking capital of Boston and other places, as recommended in
the Report of the Bank Committee. Two bills have been already ordered to be engrossed In the
House of Representatives, to increase the capital of the Waltham Bank, and of the North Bank at

oston. The distinctive provision in the bills is, that each bank shall keep within its vaults coin to
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the extent of ten per cent. of its capital; and shall not grant any further discounts in case the coin
shall be reduced below this sum, or until the same shall be restored. It is probable that this rule
will be insisted on, in all subsequent charters or recharters. At the last Report of the Boston Banks,
they held eleven per cent. of their capital in coin.
The enormous importations of dry goods into the country through this port, are shown in the an-
nexed table:
Importation ¢f Dry Goods at the Port of New York during the months of Janwary, February,
March and April.
1850. 1851. 1852, 1858,
Manufacturesof Wool, . . . $4975,666 84,926,776 $4,191564  $7,258,150
“ Cotton, . . . &975819 5,118,089 4,017,916 6,408,122
“ 8ilk, e .« . BSMT48 9878107 7,688,189 11,289,588
e« . 85843,664 8,022,158 2,879,783 8,450,764
o . 881,083 1,618,688 1,611,726 2,500,040

Total Entered for Consumption, . $30,670,974 $24,064,043 $19,589,177  $30,651,928

It will be seen that the importations for the present year largely exceed any former period, being
no less than $30,751,998 during the last four months, agaiost $19,889,177 for the corresponding period
last year, and $4,789,831 for the past month, against $2,563,408 in April, 1852,

It will be seen that the increase is greatest in silk goods, being more than 100 per cent. on the
importations of April last. The importation of woollen goods for the month exoeedl that of last
year 100 per cent. ; cotton goods, more than 50 per cent. ; flax, 30 per cent.

These statements will strike many of our readers with surprise, as showing the enormous outlay
by our people for the more éostly manufactures of England and the Continent. We are no longer
contented with fine cotton goods, de laines, and other manufactures, which, in by-gone years, were
thonght good gh for g the States. These official tables exhibit no less than
eleven millions of dolhu' worth onun alono brought into our port during the last four months.
Seven millions and upward in woollen goods; over six millions in , and a g | aggreg
of more than thirty millions in value.

This, be it remembered, when money has been in active demand at nine to eightoen per cent.
per annum, for weeks in succession, on the best paper that could be produced. The dry goods
business during the present season has been more active than at any former period, and the market
is nearly bare of the various descriptions of French and British goods, the prices of which are fally
sustained.

The receipts of dutles at this port alone, for the quarter ending 31st of March, were, $28,628,963,
sgainst $22,927,197 for the same period of last year. We republish the summary of duties for each
quarter of the year, viz.:

Quarter ending. 1851-2. 1853-8.
Seplember8,. . . . . $9,444,661 $10,466,718
December8l,. . . . . 5045600 6,918,896
March81, . . . . . 7,786936 11,248,851
June 80, estimated, . . . 6,688,330 9,718,000
Total 1851-3 and 1853-8, . $28910,537 $88,386,965

The German papers remark an increased demand for American gold coins for the use of emi-
grants to the Atlantic cities. Emigration during the present year bids fair to exceed that of any
previous period from the Continent to the United States. The London market is still largely drawn
upon for acoount of foreign loans. Turkey, Austria, and other nations are in the market, not only
for Government loans but for capital for new rail-roads and other improvementa.

DEATH.

AT CoxnorsvILLE, Indians, on Saturday, 26th March, in the fifty-seventh year of his age, Grozce
Frrearoxe, Esq., President of the Bank of Connorsville, and formerly a director in the Branch of
the State Bank of Indiana, at Richmond.
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ON THE COMPUTATION OF INTEREST:

TOGETHER WITH THR

LAW RELATING THERETO.

By R. MoxTGoMERY BARTLETT, OF CiNCINNATI, OHIO.

AL commercial nations have, at some period of their history, enact-
ed laws establishing a rate of interest, and for the punishment of usury.
There being no certain criterion by which to ascertain the value of the
use of money, the rate of interest that might be taken has always been
regulated by position, or statute law.

Prior to the reign of Henry VIIL, the lending of money at interest was
entirely %rohibited in England. By the statute of 37 Henry VIIL, it was
enacted that no person may or means of any corrupt bargain, loan, &c.,
of any wares, merchandise or other thing, shall take in gains for the for-
bearing of one year for his money or other thing, that shall be due for the
same wares, merchandise or other thing, above the sum of ten pounds
in the hundred, and so after that rate for a more or less sum, or for a
longer or shorter time, upon pain of forfeiting treble value of the wares or
other things sold, imprisonment, fine and ransom, at the king’s pleasure.

There being no mention in this statute of the loan of money, the
statute of 13 Elizabeth was passed, by which it was enacted, that all
bonds, contracts, &c., for payment of any principal or money to be lent,
or covenant to be performed, upon or for any usury in lending or dm.ng
of any thing against the statute of 87 Henry VIIL, upon or by whic
loan or doing there shall be reserved or taken above the rate of ten

59



930 Method of Computing Interest. [June,

pounds for the hundred for one year, shall be utterly void. By the statute
of 21 James I, the rate of interest was reduced to eight per cent.; and
by that of 12 Charles IL. to six per cent.

The statute of 12 Anne was afterward passed,* by which it was enacted,
1st. That no person, upon any contract, shall take, directly or indirectly,
for loan of any money, wares, merchandise, &c., above the value of five
pounds for the forbearance of one hundred pounds for a year, and so
after that rate for a greater or lesser sum, or gl)' a longer or shorter time.
2d. That all bonds, contracts and assurances whatsoever, whereby there
shall be reserved or taken above the rate of five pounds in the hundred, as
aforesaid, shall be utterly void. 8d. That every person who shall receive,
by way of any corrupt {argain, loan, &c., of any wares, merchandise or
other thing, or by any deceitful way for the forbearing or giving day of
payment, for one year, for their money or other t.hli’l;ﬁ, above the sum of
fiye pounds for one hundred pounds for a year, shall forfeit the treble
value of the moneys, &c.,so lent.

These statutes vary but little in their form, the expressions used being
nearly the same in each. They have served, moreover, as the model for
most of the American statutes, although the latter are much less severe in
their penalties. Insome of the States, there is still a forfeiture of the
whole debt ; in others, of the whole amount of interest; but in others,
the loss of the excess of interest is the only penalty of a usurious contract.
As a consequence of this uniformity of expression in the English, and
between them and most of the American statutes, the decisions made
under any one of them are, as a general rule, to be taken as authorities
applicable to all the rest.

any questions have arisen as to the cases in which interest will be
alloweg ; and in this, as well as other respects, the law upon this subject
has undergone, and is still undergoing very essential modifications, in
conformity with the progress of pﬁic opinion. But it is not proposed
to consider this branch of the subject. The only questions which will
be examined, are those relating to the legal mode of computing interest.

The calculation of interest might at first appear to be so plain and
simple a matter, that no doubt could occur witE regard to the manner in
which it should be performed. And yet, so far from this being the fact,
there is no point in the law on which questions of more difficulty have
been raised, or which still remains in greater doubt or uncertainty. Of
these questions, the three most important may be stated as follows, and
will be considered in the order in which they are here arranged: 1. Is
the practice of discounting bills of exchange, promissory notes, &c., by
taking interest in advance,%egal ?—and if so, to what extent may it be
carried? 2. Is it legal to compute interest according to the rule that 30

* By the act of 8 and 4 Wm. IV, ch. 98, the Usury Iaw of Great Britaln was essentially changed,
by pting from the operation of the statute all bills of exchange and promissory notes not hav-
ing more than three monthsto run ; these might be discounted u? any rate of énterest agreed upon
it ths Aolder. By a subsequent act, (July 1887, 1 Victoria, ch. 80,) this relaxation was extended
to all such mercantile ingtraments which have not twelve months to mature. By the act of 1 and
8 Vict,, ch. 110, all judgment debs are to carry interest at the rate of four per cent. per annum ,
from the time of returning the judgment. )
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days make a month, and 360 days a year? 8. What is the correct and
legal method of computing interest where partial payments have been
made, or where there are mutual credits, as upon running accounts ?

1st. Bankers' Discount, or Interest in Advance.

It has, from a very early period, been the practice of bankers, in dis-
counting bills of exchange and promissory notes, to deduct interest on
the same for the whole time they have to run in advance; and interest
thus taken has for this reason been called Bankers’ Discount. This method
of discounting has not only come into general use, but has been repeatedl
sanctioned by the decisions of the courts, both in Eniland and in this
country, and may now be regarded as firmly established by authority.
Although they have for a long time uniformly sustained the practice, the
have, however, as uniformly admitted what in fact could not be denie!,
that it gives more than legal interest.

The decisions having thus engrafted a rule upon the law of interest in
conflict with its acknowledged principles, the reasons which have from
time to time been adduced 1n its support, whenever an attempt has been
made to defend it, will form a curious 1if not instructive subject of inquiry.
But what is of still more ignportanoe, as the rule is based in a great mea-
sure if not exclusively upon authority merely, it will be necessary to refor
to the decisions themselves, in order to ascertain its extent and applica-
tion. The leading cases will therefore be very briefly reviewed.

The earliest case in which this question is noticed 18 Barnes v. Worlick,
decided about the year 1600, and reported in Cro. Jac. 25, Moore, 644,
and several other of the old reports. It was there held, that if the lender
had agreed to take his money for the forbearance instantly when he lent
it, that had made the assurance void ; for then he had not lent the entire
sum for one year, and the other had not had the use of his money ac-
cording to the intention of the law.

“ And in a case in Bulstrode, which was an information upon the statute
of the 13th of Elizabeth for usury, an ment for the loan of £100,
at lawful interest, which interest the lender received ten days after the
loan, was holden to be usurious by the whole court. Noy.171. And so,
in Dalton’s case, it was ruled by Popham, chief justice, that if it be
that the interest shall be paid within the time for which the principal is
lent, it is usury. Anon.1 Bulstr. 20.” Comyn on Usury, 86.

On the other hand, Lloyd v. Williams, 2 W. Blacks. 792, which was
decided in the year 1771, contains a contrary dictum by Blackstone, J.,
who “ conceived that interest may as lawfully be received beforehand for
forbearing, as after the time is expired for having forbearance; and it
shall not be reckoned as merely a loan of the balance, else every banker
in London who takes five per cent. for discounting bills, would be guilty
of usury. For if, upon discounting a £100 note at five per cent., he
should be construed to lend only £95, then at the end of the time he
would receive £5 interest for the loan of £95 principal, which is above
the legal rate.” .

A more full report of this case will be found in 3 Wilson, 250, in which
the opinion of the court is delivered by De Gray, C. J., Blackstone, J.,
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not appearing to be present. And the chief justice does not seem to
have coincided in opinion with Mr. Justice Blackstone, for he says:
“Worley's case, Moore, 644, (Barnes v. Worlick,) shows that taking the
interest out of the principal when it is at first advanced and lent is usu-
rious and contrary to the statute,and 1 Bulst. 20, upon an information on
the 18 Eliz. c. 8, for usury. 8.P.”

The next case, which hikewise contains merely a dictum on this sub-
ject, is Floyer v. Edwards, Cowper 112, decided in 1774. The question
in this case was, whether it was usurious for the vendee, according to the
general usage of the trade of gold refiners, to allow a half penny an
ounce per month from the expiration of the stipulated credit till the debt
was discharged. This exceeded lawful interest, but it was held that the
contract being a bona fide sale, was not usurious. It would have been
otherwise, had the sale been merely colorable to cover a loan and evade
the statute. Lord Mansfield, in delivering the opinion of the court, said :
“It is true that the use of this practice will avail nothing if meant as an
evasion of the statute, for usage will not protect usury. But it goes a
great way to explain a transaction, and in this case is strong evidence to
show that there was no intention to cover a loan of money. Upon a
nice calculation, it will be found that the practice of the bank in dis-
«counting bills, exceeds the rate of five per cent., for they take interest upon
the whole sum for the whole time the bills have to run, but pay only part
«of the money, viz: by deducting the interest first ; yet this is not usury.”

The case, however, which is considered in England as having
settled the legality of taking interest in advance, and defined the extent
to which it may be carried, is Marsh v. Martindale, 3 Bos. and P. 154.
But this, so far from having been a decision directly in favor of the prac-
tice, was a case in which tﬁe transaction was held to be usurious. The
plaintiff, upon the redemption of an annuity, had discounted a bill of ex-
change, fmyable in three years, and deducted the interest in advance for
the whole time. Lord Alvanley, C. J,, in delivering the opinion of the
.court,said : “It certainly has been determined that such a transaction on
a bill of exchange in the way of trade,for the accommodation of the
party desirous of raising money, is not usurious, though more than five
per cent. be taken upon the money actually advanced. In such cases, the
additional sum seems to have been considered in the nature of a compen-
sation for the trouble to which the lender is ex " “but the rule must
be confined strictly to that sort of transaction ; for if discount be taken upon
an advance of money, without the negotiation of a bill of exchange, it will
amount to usury.” And again : “ The jury were impressed with a notion
that a bill at three yéars was such a bill as no respectable man would dis-
count ; though it was said some East India bills of two years’ date had
been discounted. Indeed, Lord Chief Justice Eyre seems to have thought
that the length of the date of a bill was sufficient to afford a presump-
tion that the discount was intended as a cover for a loan. And if we
<onsider the effect of discounting bills at very long dates, the strength of
this presumption will be manifest ; for if the practice be carried to a great
length, the interest will annihilate the principal.” In conclusion, he said:
“In the present case,no man looking at the circumstances can doubt that
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the transaction was not a discount in the way of trade, but was merely
employed as the means of obtaining more than legal interest.”

The decisions before this, so far as appears from the reports, merely
sanction the taking of interest in advance as a general existing usage in-
troduced for the convenience of commerce. But in the present case, the
learned chief justice, as if not satisfied with that groung, refers them to
another, namely, the trouble to which the lender is exposed, for which, he
says, the additional sum seems to have been considered in the nature of a
compensation.

There is a distinct class of cases in which a commission beyond the
legal rate of interest has been allowed. But this is made a separate
charge, and is claimed as a remuneration for extraordinary expense and
trouble ; as, where a broker or agent advances money for his princi-
pal, and takes a commission in addition to lawful interest, as a compen-
sation for transacting the business. Palmer v. Baker,1 Maule & Sel. 56 ;
Carstairs v. Stein, 4 1b. 192 ; Harris v. Boston, 2 Camp. 848 ; Nourse v.
Prime,"1 John. C.R. 69 ; Coster v. Dilworth, 8 Cowen, 299 ; Trotter v.
Curtis, 19 John. 160; Suydam v. Westfall, 4 Hill, 211; Ketchum v.
Barber, ibid. 224 ; De Forrest v. Strong,8 Conn. 513.

In like manner, country bankers in England have been allowed to
charge an extra per cent. for discounting bills, either because of the trouble
and risk of transporting the specie to meet them, or, where the money is
to be paid in London, for providing funds there ; and bankers in general
to charge & commission for accepting and paying, or for remitting bills,
on account of the expense of keeping up an establishment for that
purpose. Winch v. Fenn, 2 Term R. 52, note ; Masterman v. Courie, 3
Camp. 491; Baynes v. Fry,15 Ves. 120 ; Jones, ez parte, 17 Ves. 332;
Henson, ex parte, 1 Mad. 70 ; Auriel v. Thomas, 2 TermR. 52. In every
case of an advance or loan of money, however, if there has been a com-
mission charged in addition to legal interest greater than can fairly be
referred to extra expense, trouble or risk, the transaction will be regarded
as usurious.

The last English case which will be cited upon the subject more imme-
diately under consideration, is Hammet v. Yea, 1 Bos. & P. 144. In this
case, a country banker, upon discounting certain bills, paid part of the
amount in bills on London, at three, seven and thirty days’ sight, accord-
ing to the direction of the person procuring the discount, but made no
charge for commission, &c. The' defense was usury; and the chief
justice told the jury that it rested wholly on the plaintiff having made no
rebate of interest on the bills on London ; that they appeared to be in
the nature of a remittance of the borrower’s money ; and that if the
plaintiff had not taken more than a reasonable compensation for his
trouble, unless indeed the mode of payment had been made a term on
which alone the bills would be discontinued, it was not usury. The jury
found a verdict for the plaintiff, which, on a motion for a new trial, was
unanimously sustained by the court. An able opinion was pronounced
by the chief justice (Eyre,) and the case, though somewhat peculiar im
its circumstances, forms one of the leading cases on the subject of usury..
The plaintiff, in discounting the bills, took the whole interest for the time
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they had to rum, and it is therefore an authority in favor of allowing
interest in advance.

The practice of deducting interest on the whole rum in discounting ne-
gotiable instruments, appears to have been as general and uniform in this
country as in England, and, although its correctness in principle has fre-

uently been questioned, thereis no contrariety in the decisions respecting
its legality. Some of the principal American cases will now be referred to.

In the Mankattan Co.v. Osgood, 15 John. 168, it was said that it had
been the uniform practice of all banking institutions, since their estab-
lishment, to exact payment of interest in advance; and this practice is
au;}gomd by law.

leckner v. The Bank of the United States, 8 Wheat. 388, was a suit
brought on a promissory note, payable nearly two years from date, on
which interest had been reserved in advance. Story, J., delivered the
opinion of the court, in the course of which he said: “ If a transaction
o? this sort is to be deemed usurious, the same principle must apply with
equal force to bank discounts generally, for the practice is believed to be
universal ; and probsbg few, if any, charters contain an express provision
authorizing in terms the deduction of the interest in advance upon
making loans or discounts. It has always been supposed that an
authority to discount, or make discounts, did, from the very force of the
terms, necessarily include an authority to take the interest in advance.
And this is not only the settled opinion among professional and com-
mercial men, but stands approved by the soundest principles of legal con-
struction.”

In the Maine Bank v. Butts, 9 Mass. 49, it was decided that banks as
well as individuals are subject to the statutes against usury; that an
authority in their charter to discount on banking principles formed no
exemption. Sewell, J,, said: “That expression, if it has any peculiar
meaning, is an authority to deduct the interest at the commencement of
loans, or to make loans upon discounts, instead of the ordinary forms of
security for an accruing interest. But individuals have a like authority,
although in both cases the construction is a relaxation of the prohibitions
of the statute against usury, and allows a rate of interest which may be
estimated at a small extent beyond six per cent. per annum.”

That interest may be deducted as discount by incorporated companies
not possessing banking powers, or individuals, but is only allowable on
such instruments as circulate in the' way of trade, see The New York
Firemen Ins. Co. v. Sturges, 2 Cowen, 664 ; Same v. Kly, ibid. 678 ; The
Bank of Utica v. Wager, ibid. 712.

In the Insurance Co. v. Ely, 2 Cow. 704, Sutherland, J., says the prin-
ciple to be extracted from the cases is this: “That the taking of interest
in advance is allowed for the benefit of trade, although by allowing it,
more than the legal rate of interest is in fact taken; that being for the
benefit of trade, the instrument discounted, or upon which the interest is
taken in advance, must be such as will, and usually does, circulate or pass
in the course of trade. It must, therefore, be a negotiable instrument,
and payable at no very distant day; for without these qualities it will not
circulate in the course of trade. Under these limitations, the taking of
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interest in advance, either by a bank or" incorporated company without
banking powers, or an individual, is not usurious.”

The following cases may be referred to, in addition to those which have
already been cited : Agricultural Bank v. Bissel,12 Pick. 86 ; Thornton v.
The Bank of Washington, 3 Peters, 86 ; The Utica Ins. Co.v. Bloodgood, 4
‘Wend. 652 ; Stribling v. The Bank of the Valley, 5 Randol. 182 ; Planters’
Bank v. Snodgrass, 4 How. Miss. R. 573 ; State Bank v. Hunter, 1 Dev.
N. Car. 100; Mc@ill v.Ware, 5 Scam. Jil. R. 21.

It will thus be seen that the right to deduct interest in advance, or to
take what is called Bankers’ Discount, is firmly established by authority,
although it is admitted to exceed the legal rate of interest. To extract
from the cases, however, a well-defined and satisfactory principle on which
to rest this exception to the law of usury, is a task of no small difficulty.
The earlier English cases, and many of the cases in this country, seem
to have been decided on the ground of general usage alone. And in 4
How. Miss. R. 628, this is said to be the only ground upon which it can
be upheld by any consistent principle. Custom or usage is thus made to
overcome the plain letter o? the statute. Yet the legality of this prac-
ﬁ](:e is not better established thanththe doctrine that a sltatute cannot be
a ted by custom or usage—that where the law is clear no usage can
eom it. )briatliny v. Wood, Cro. Eliz. 85 ; Per Lord Kenyon in Mat-
thews v. Griffiths, Peak’s N. P, Ca. 202 ; Noble v. Durrell, 3 T.R. 271;
The King v. Major, 4 ib. 850 ; The King v. Arnold, 5 ib. 353 ; Aynsworth,
ez parte, 5 Ves. 878 ; Dunkam v. Gould, 16 John. 367 ; and the cases last
above cited.

Upon a similar question, Chancellor Kent said : “It is perfectly idle to -
talk of a custom of merchants to take a commission above a legal rate
of interest on the exchange of notes. The custom of merchants is not
applicable to such a case. It is not a matter of trade and commerce
within the meaning of the law merchant. And if there was such a local
usage in New York, it would be null and void, and could not be set
up a8 a cover or pretext to trample down the law of the land.” Dunhkam
v. Gould, 18 John. 874. Inother cases under the statute usage has been
allowed to be shown to repel the presumption of a corrupt agreement,
but not of itself to sanction the taking of an excess above the legal rate
of interest.

As before stated, the opinion in Marsh v. Martindale, 3 Bos. and P.
154, advanced another ground to sustain the decisions upon this subject—
that the surplus obtained by this practice may be considered in the light
of a commission for discounting; and a similar construction was placed
upon the transaction in Hammet v. Yea, 1 Bos. and P. 144.

All commissions, however, where a loan of money exists, must be
ascribed to and considered an excess beyond legal interest, unless as far
as they can be referred to trouble and expense bona fide incurred; but
whether any thing, and how much, can be justly ascribed to the latter
account, is always a question for the jury—who must, upon a view of all
the facts, exercise a sound judgment thereupon; Carstairs v. Stein, 4
Maule and Sel. 192. And where a factor advances money to purchase
goods, it will first be a question of fact, whether his commission exceeds
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what can fairly and reasonably be referred to his trouble and risk in
making the purchases. If it goea, then by an inference of law, it must
be ascribed to the advance and forbearance of money ; and the contract
is usurious. Harris v. Boston, 2 Camp. 348; Kent v. Lowen, 1 ib. 177;
Masterman v. Cowrie, 3 ib. 488 ; TL'rotter v. Curtis, 19 John. 160;
Ketchum v. Barber, 4 Hill, 234.

In Hammet v. Yea, there was a remittance as well as a discount ; and
in Marsh v. Martindale, the court clearly contemplate that there must be
some additional trouble of this sort. And the reference in these cases of
the excess of interest to the right to charge a commission for unusual
trouble and expense, was evidently a mere expedient resorted to in favor
of trade. But however that may be viewed, the principle advanced will
not apply to a case where no extraordinary expense or trouble has been
incurred. Upon a mere discount, therefore, a commission, as such, would
not be allowed, and much less could an excess of interest reserved and
taken as interest, be treated as a commission and thereby sustained.

In some of the American cases, another reason still is given in favor
of the legality of this practice, which is made to turn on the meaning of
the words. “ discount” and “discount on banking principles,” as they occur
in the charter of various banks. An authority to discount clearly allows
and contemplates the taking of the premium for the money lent, in
advanoce. Bl;t the question 1s, whether that premium shall be equal to
the interest on the whole sum, or only equal to the interest on the balance
after taking out the premium. According to the strict and proper signi-
fication of the word discount, such a sum should be deducted that the
remainder, t:fet.her with the interest on the same for the time the discount
is made, shall be equal to the original sum, or the amount to be paid at
the end of that time. State Bank v. Hunter,1 Dev.124. If it has acquired
any other meaning, such meaning is derived from the very cases now
under consideration, and cannot, therefore, be referred to in support of
them. To say that such is the settled opinion of professional and com-
mercial men, is but to recur to the principle of usage, or to reason in a
circle, since that opinion must be derived either from practice or from the
cases themselves. When the practice is once shown to be legal, the use
of the word “ discount” in acts of incorporation, may properly be consid-
ered as relating thereto; but the principle of the cases by which that
legality is established remains still unaccounted for. This ground is,
moreover, evidently insufficient to support all the cases, since it will
neither apply to the English decisions, nor to those cases in this country
where it has been held that corporations without banking powers, and
individuals, may discount by taking interest in advance.

As usage, then, was the original principle on which this series of deci-
sions rested, so it is the only one that affords a plausible reason that will
embrace them all. And yet it is difficult, if not impossible, to reconcile
them with that otherseries of decisions which declare that the custom of
merchants is not applicable to such a case—that a statute cannot be con-
trolled by usage.

The later cases are many of them decided exclusively upon the author-
ity of those which precede. The courts in them, while they express an
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unqualified opinion that the practice is in violation of the statute, still
feel themselves bound to pronounce it legal, in view of the long and
uninterrugeed course of decision in its favor—of th® popular sanction
which it has received from universal adoption and acquiescence, or of the
legislative sanction derived from the fact, that while the United States
Bank and the banks of the several States had been for a long time dis-
counting upon this principle, under charters containing the wdrds before
mentioned—in each succeeding act of incorporation these words were
substantially or literally repeated—and in view of the incalculable injury
which, under all the circumstances, would result from a change in the
exposition of the statutes. At the present day, therefore, these reasons
are sufficient, and are, perhaps, the only satisfactory ones that can be
given in favor of the practice of discounting by taking interest in advance.
2 Cow. 7167 ; State Bank v. Hunter, 1 %)ev. 125; M*Gill v. Ware,
4 Scam. 27.

The extent to which this practice may be carried is not clearly defined.
Resting, as it does, in a great measure on authority, the cases themselves
will have to be consulted in order to ascertain its limits. Having been
introduced for the benefit of trade and the convenience of mercantile
transactions, it is said that it will not apply to an ordinary loan of
money, but must be confined strictly to the discounting of such instru-
ments as will, and usually do, circulate in the course of trade—that is,
ne%otiable instruments payable at no distant day. This rule will be found
to have been recognised and observed in all the decisions, with the exéeption,
perhaps, of a few of the later American cases. In Fletcher v. The Bank
of the U. States, 8 Wheat. 338, the note discounted was drawn at nearly
two years from date, and in its origin was clearly not intended as a mer-
cantile transaction. In the Maine Bank v. Butis, 9 Mass. 49, a
mortgage was executed to secure the payment of one note for $4,000 in
two years; another for $6,000 in three years, and eight other notes for
smaller sums payable at sundry times respectively within three years.
The latter were claimed to be usurious for one reason, because given for
the interest on the larger sums, made payable in advance. And in M'G:ill
v. Ware, 4 Scam. 21, there was a loan on mortgage for five years, and
notes executed for the payment of the interest yearly in advance.
The reservation or taking of interest in advance, in two of these cases,
was expressly held to be legal, and in the other it was impliedly sanctioned.
It is a question, however, worthy of sérious consideration, whether there
has been such an extension of the course of trade with regard to the
discounting of negotiable instruments, as will include transactions of this
character, and whether they oan otherwise be sustained.

2d. Interest for 360 or 365 days to the Year.

The calculation of interest for whole years is simple and easily per-
formed. But there seems to have been some difficulty in arriving at a
rule for fractional parts of a year, combining the requisites of aocuracy
and convenience. _ Either may be secured separately ; but whether they
can be reconciled, and if not, whioh is to be sacrificed, and to what
extent, are questions that have given rise to very considerable differences
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of opinion and practice. The difficulty which has been encountered, is
in dividing the year into fractional parts of exactly equal duration. Its
natural division, which is of course ised by law, is into 365 days.
But there is still another division according to the calendar, alike known
to the law, into twelve months, containing an unequal number of days.

A less space of time than a year can always be accurately expressed
by a fraction, of which the number of days that it contains is the nume-
rator, and 365 the denominator. The calculation of interest by days,
therefore, will secure the first requisite above mentioned; but to a certain
extent is wanting int the second. This fact gave rise to the practice of
computing interest by months, when the time was so expressed—whether
it consisted of whole months-only, or contained the fractional part of a
month—each month being regarded as the twelfth part of a year. But
when the fraction of a month was stated in days, the question again oc-
curred as to the manner of disposing of the days. And the difficult
was overcome by treating the days in this case as the fraction of a mon
of 30 da{s; which produced but a trifling variation from the result
obtained by calculating interest on them as days.

The rule thus introduced, however, was afterward carried further.
As it was more convenient to compute interest by months than days, the
time when expressed in days, was for that purpose converted into months,
This would have given t.{e same result as if originally expressed in
months, had the months of the calendar been employed. . But as the
months of the calendar were considered of equal duration, in calculating

"interest by months, and as 8 month of 30 days had before been adopted
for the fractional days less than a month, the rule of dividing the time
into months of 30 days each, was extended to this case; and the year
was thus regarded as containing twelve months of 80 days, or 360 days

only.

1{1 practice this rule has not been confined even here. Not only has
the time, when expressed in days, been reduced to months, according to
the arbitrary standard of allowing 30 days to each month, but when
originally given in calendar montbhs, it has first been converted into days
by ascertaining the exact number of days it contains, and that number

rward divided into months of 30 days, with a view to calculate interest
in the manner first stated.

The three forms here noticed of the rule of regarding 30 days as s
month for the purpose of computifig interest, have all been more. or less
used in this country ; and the second is very generally, though not uni-
versally em£loyd y business men. It applies more conveniently to six
per cent. than any other rate of interest; the calculation being first
made at that rate when a different one is given. Either for this reason,
‘l)il;: b?cause of its inaccuracy, the rule seems never to have been adopted in

and.
n its form, or for fractional days less than a month, it has been claimed
to be entirely legal.* " The third form of the rule clearly cannot be sus-

* Remarks prefixed to Rowleit's Interest Tables. Theee remarks apply, however, only to years,
months, and the days less than a month; and in the examples given in his Introduction, wilh
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tained by any satisfactory or even plausible reason. Its second form,
however, although admitted to be slightly inaccurate, has been sustained
by judicial decisions, and affords room for more serious controversy. The
subject is of sufficient importance, to require that it should be noticed in
all its aspects ; and this g;ign it is proposed, as far as practicable, to
carry out.

The question as to the legality of the rule may arise in three different
cases, namely : first, upon an instrument bearing interest in which the
time is expressed in days; second, upon an instrument bearing interest in
which the time is expressed in montE or in months and the fraction of a
month—the latter being stated either in the form of afraction, or as so many
days; and, third, where interest is to be computed from one fixed day to
another—as upon an instrument in which the time of payment is specified
by a particular day, or upon any sum of money remaining unpaid after
it becomes due—from the time it becomes due to the time of payment.
t.And the order here indicated will be observed in the remarks which

ollow.

1. Whken the time is expressed in days. This case presents the rule
in its second form, and will require to be more fully examined than
either of the others.

The only argument in its favor, is that of convenience. When inter-
est at six per cent. per annum is calculated by months, every two months
will give one per cent. And for time expressed in days, if it is assumed.
that 30 days make a month, and twelve such months a year, every sixty
days will produce one per cent., and the interest for a less number of
days may be readily found by taking the aliquot parts of sixty. If
interest at a different rate is required, it will first be calculated at 6 per
cent., and a proportional part either added or subtracted. And there can be
no doubt that this is a more convenient process than to compute interest
in the first place for one day, and afterward multiply that result by the
given number of days. But it is liable to the serious, if not insuperable
objection, of inaccuracy.

On the other hand, the calculation of interest by days, although
slightly less convenient than by months, or according to the rule under
consideration, may readily be performed, and produces perfect accuracy in
the result. If, therefore, the question was agstract.ly presented, whether
time and interest should both%e reckoned by months or by days, the
accuracy of the latter method would, it is conceived, be sufficient to out-
weigh any difference of convenience in favor of the former. But this is
supposed not to be the fact. The time is given according to that mea-
sure or division which, if carried out in the calculation, would render it
accurate. Noris the question even, then, whether it shall be reduced into
that division which is more convenient but less acourate, but whether an
arbitrary and manifestly inaccurate measure shall be assumed because of
its convenience. For t{e proposition that 30 days make a month, and
360 days a year, is entirely arbitrary, unknown to the law, untrue in point .
of fact, and inaceurate when applied to the calculation of interest.

one exception, the time is stated in (hat form. And, moreover, rules are there lald down in each
one, for obtalning the true answer at 865 days to the year, to be used, as it is sald, if greater exact-
mess than the tables themselves afford, is, for special reasons, required.



940 Method of Computing Interest. [June,

The legal, as well as the natural year, contains 365 days, and no argu-
ment from convenience can overcome this stubborn fact. It must be ad-
mitted, therefore, that by the method of calculating just referred to, when
applied to days, the interest is gained on five days in every year. This
may be said to be but asmall excess; but the existence of that excess,
however small, cannot be denied.

The bearing and effect of the authorities upon this subject will now be
considered. It may be premised, however, that the question has always
arisen upon a defense of usury, and therefore involved other elements
than a mere comparison of the interest reserved with that allowed by
law. For usury i1s not merely the taking of an excess of interest, since
that may be done innocently, as by a mistake in the calculation; but it
is said t{at to constitute usury there must be a corrupt agreement at the
inception of the contract to receive more than lawful interest. The origin
of this definition will readily be traced to the wording of the English
statutes, and to the fact that they are penal in their character. An im-
portant inquiry in all the cases, therefore, is, whether there was a corrupt
agreement, within the meaning of the law.

The leading decjsion adverse to the computation of interest by the
rule before mentioned, is The Bank of Utica v. Wager, 2 Cowen, 712.
This was an action upon a note payable ninety days after date, being the
second renewal of a like note discounted by the {sank. Upon each of
these notes interest had been received for ninety days as the fourth part
of a year, and for the three days of as the tenth part of a month.
It was there held that this mode of calculating interest rendered the
‘transaction usurious. And the case was afterwards affirmed by the
Court of Errors, 8 Cowen, 398. Similar decisions were made in TAe N,
Y. Firemen's Ins. Co.v. Ely, 2 Cow. 878 ; The Bank of Utica v. Smalley,
ibid. 770; and The Utica Ins. Co. v. Tillman, 1 Wend. 555. Refer-
ence may also be had to The Utica Ins. Co. v. Kip, 3 Wend. 369.

In the foregoing cases it was contended that there was not sufficient
evidence of a corrupt agreement. But the fact was found that a mode
of calculation which would produce more than legal interest had been
knowingly adopted ; and it was held, that receiving usurious interest in-
tentionally was sufficient evidence of a corrupt agreement ; 2 Cowen, 769.
And again it was said, that the presumption of a correct agreement from
the payment and receipt of usurious interest, could not be repelled by
showing that the excess arose from the adoption of a principle of calcu-
lation which the parties knew would give more than the legal rate of
interest, though they believed it was not in violation of the statute. Ibid.
705. See further as to the nature of the corrupt agreement necessary to
constitute usury, Bulton v. Downham, Cro. Eliz. 643 ; Roberts v. Tren-
ayne, Cro. Jac. 508 ; Murray v, Harding, 2 W. Black. 865 ; Mason v.
Abdy, 8 Salk. 890 ; Floyer v. Edwards, Cowp. 112 ; Hammet v. Yea,
1 Bos. and P. 144 ; Marsh v. Martindale, 8 ib. 154 ; Solarte v. Mell-
ville, 7 Barn.and C. 481 ; Smith v. Beach,3 Day, 268 ; Gibson v. Fristoe,
1 Call. 78; Pricev. Campbell, 2 ib. 123 ; Nourse v. P#ime, 7 John. C.
R. 77 Childers v. Deane, 4 Rand. 406; Stribling v. The Bank of the

Valley, 5 ib. 145; Bank of the United States v. Owens, 2 Peters, 537 ;
The same v. Waggoner, 9 ib. 899.
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An endeavor was also made to sustain the rule which had there been
employed, on the ground of general or universal usage, but without suc-
cess. The courts held that such a usage, if “froved to exist, would not
alter the law of the case ; that a statute could not be abrogated by the
custom or usage of a particular trade ; that when the law is clear, no

e can control it. Upon the question of usage, the cases of Grisling
:.”ﬁ’ood, Cro. Eliz. 85; Per Lord Kenyon in Matthews v. Griffiths,
Peak’s N. P. Ca. 202 ; Noble v. Durell, 3 T..R. 271; The King v. Major,
4 ib. 750 ; The King v. Arnold, 5 ib. 3563 ; Aynsworth, ez parte, 4 Vea.
878 ; Dunham v. Gould, 16 John. 874, already cited in another connec-
tion, may be examined.

On the other hand, in the Agricultural Bank v. Bissell, 12 Pick. 586,
the payment of interest, computed according to the above method, was
held not to be usurious. 8haw, C. J.,, in delivering the opinion of the
court,said : “ That this sum (the interest paid) a little exceeds six per
cent. for one year, as fixed by the statute, is obvious. If this were done
with design, and with the intent of taking more than lawful interest, or
if done in pursuance of the adoption of a principle of computation,
which wouhr give more than the legal rate, we are not pre, to say
that it would not be usurious, however small the excess over the legal rate.”
After stating, however, that when interest is to be computed in days or
months, it is impossible to follow the prescribed rule precisely, without
taking the fraction of a day, and explaining the mode which had been
adopted, he says: “Such being the universal practice of other persons, as
well as banks, we think a jury would not be warranted, from. the mere
fact that the interest thus computed slightly exceeds the legal rate, to
infer a corrupt and usurious agreement.”

A dictum to the same effect will be found in Camp v. Bates, 11 Conn.
495, where it is said that in those cases where the legality of the prac-
tice of banks to receive interest for a portion of a year calculated
upon the principle that a year consists of 360 days, or 12 months of 30
days each, had been called in question, although the sum received upon
such computation somewhat exceeds six per cent. for one year, the trans-
action was held not to be usurious, unless it was done with design and
with the intent to take more than lawful interest, which was legnu 'Y
matter of fact to the jury; that such had been the decisions in the
Superior Court of that State, and such was the rule in Massachusetts.
See also 5 Conn. 566, note.

Again, in The Bank of Burlington v. Durkee, 1 Verm. 399, this
question was considered, though not fully presented 1:‘pon the record, in
consequence of the rejection by the court below of a portion of the
defendant’s testimony. The court stated that they were not prepared to
go the length of the decision in 2 Cowen, but held, that the casting of
nterest according to the above rule gave a small sum more than the
legal amount of interest, which ought to be deducted in making up the
judgment. Theysaid : “ The same being taken as excess of interest, and
taken corruptly and against the statute, would constitute usury and avoid
thenote. The taking it deliberately and understandingly, realizing that
it was an excess of interest, would be prima facie usury, and would need
to be rebutted by such circumstances as are now alluded to, of that long
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and settled practice which renders the taking consistent with good inten-
tions, and a well grounded supposition of obedience to the laws.”

The Bank of St. Albans v. Scott, 1 Verm. 426, was a decision of the
same court, in which the whole subject was brought before them by an
agreed statement of facts. It was there said: “The case shows the
taking of about eight cents too much for the interest of $600 for 64 days ;
but it shows this to be according to the uniform course of business at the
bank. From these facts merely, and as heavy as the penalty of the statute
is, creating a forfeiture of the whole debt, we cannot decide this a corrupt
agreement in violation of the statute. The sum is so small that every
presumption is against its being taken as an intentional violation of the
statute. Its being an invariable rule of the bank, and uniformly and
publicly followed, and to cast interest in this way, affords a strong pre-
sumption that the plaintiffs thought this perfectly conformable to the
statute. If they acted honestly, but mistook in their construction of the
statute with regard to the fraction of a year, their debt must not be lost
by this” In conclusion, however, the court declared “the eight cents
extra must be deducted from the amount, in making up the judgment.
And we wish it fully understood, that the bank must change their mode
in future, or they will act with their eyes open.” '

A similar decision was made in the Bank of St. Albans v. Stearnes,
1 Verm. 480. The court there stated that they could with propriety
judge that the case was within the statute prohibiting the taking -of
more than six per cent. interest ; but no corrupt agreement, no intention
to violate the statute, could be legall inferre(r in such a case: that a
change in the practice by a judicial decision operating on past transac-
tions could not but work injustice; but they had no difficulty in
correcting the mistaken construction of the statutes of usury and pre-
scribing a rule for future contracts.

The case, however, of the Planters’ Bank v. Snodgrass, 4 How. Miss.
R. 578, contains a more elaborate examination of the subject than any
other in which the practice is sustained. The note in this case was
payable eighteen months after date, and interest thereon reserved according
to the rule by which the year is estimated at 360 days only. 'There was
a special verdict,in which it was found that “the mode of calculating
interest, which was pursued in ascertaining the interest on the note sued
on, was the uniform mode of calculating interest in the Planters’ Bauk,
and was adopted for the purpose of convenience merely, and not with
any design to evade the laws of usury, or to take a greater amount of
interest than allowed by the charter.” And it was decided that the facts
thus presented did not make out a case of usury.

The decision was not placed upon the ground that the mode of calcu-
lation adopted was correct ; on the contrary, the arguments of counsel
and the opinion of the court alike proceed upon the opposite supposition.
The judge, delivering the opinion of the majority of the court, after a
few introductory remarks, proceeded to examine the question whether the
special verdict found an agreement at all between the parties as to the
rate of interest, and concluded that it did not. Assuming the position,
however, that an express agreement had been made, he said: “It then
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remains to be seen, whether this agreement was corruptly made, or, in
other words, was entered into with the full knowledge of the ezcess which
would result, and with an intention to violate the law.” After referring
to and commenting at length upon the authorities relating to this point,
he says: “It is true, that if the special verdict finds that there was an
agreement by which the lender knowingly receives or takes illegal interest,
the court may infer the intent to violate the law. But this can only be
80 when no other conclusion would be consistent with the facts found in
the verdict.” And afterward: “In this case, it is manifest to me, there
was no corrupt intention. That in calculating tho interest, the only
object was convenience and accuracy.” I come to this conclusion from
two facts which are found by the verdict: 1st. That the clerk acted in
obedience to the uniform and long-established custom of the bank. And,
2d. The amount of the excess over the lawful interest, which is so trifling
as not to be an object to any money-lender. It has been argued that
usage cannot excuse a willful violation of the statute laws of the
country, or furnish an apology for trampling them down. This is
unquestionably true. And yet custom may go a great way to explain a
transaction and unfold the motives of the parties to it.” “In this case,
the motive is the gravaman of the controversy. And surely the party
who is sought to be charged on a corrupt motive, is entitled to the benefit
of every circumstance which in its nature is calculated to repel the
imputation. For this dpurgose he may invoke the usage which influenced
the obnoxious act, and ask to have it put in the balance and weighed in
his favor. The argument it furnishes is, that it is not fair to impute a
wicked intention for doing an act which is every day committed by almost
every bank, merchant, broker and business man in the United States.”
He then cites and argues from the cases which sanction the taking of
interest in advance, and the practice of banks to include the day of pay-
ment fixed in the old note in the new one upon a renewal ; and concludes
with an examination of several modern, and some quite recent decisions
upon the subject under discussion, in conformity with his own opinion.
TEZ latter are the cases referred to above, from 1 Verm. R. 399, 426, and
430, together with Lyon v. The Bank, 2 Stewart’s Ala. R. 469; The
State Bank v. Hunter, 1. Dev. N. Car. R. 100; and The Bank of North
Carolina v. Cowen, 8 Leigh, 238. An able dissenting opinion was pro-
nounced in the foregoing case, the argument in which deserves an atten-
tive consideration.

The decisions on this side of the question have thus been noticed at
length, in order that the reasons on which they are founded might be
clearly perceived. It appears, that without exception, the authorities
regard the mode of calculation above mentioned, as producing an excess
of interest. And that the question, which has given rise to so much
discussion, and to the conflict in the decisions, has been, whether the fact
of its adoption, with the knowledge that it would produce this result, was
sufficient evidence of a cerrupt agreement to make out a case of usury—
or, whether the smallness of the excess, the convenience of the rule, and
the extent and uniformity.of the custom to employ it, should be consid-

ered as repelling any such presumption in point of fact, and as therefore
overcoming it in law.
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There is an evident desire in the cases last examined, to avoid, if
ible, the infliction of the penalties of the statutes against usury.
Wh this view, an attempt is made to explain away or soften the rigor
of the old definition of usury, and of the corrupt agreement which forms
its essential feature. It may be doubted, however, whether they are
sufficient to overcome that long and almost unbroken series of decisions,
that nothing more is required to constitute usury than knowingly to take
an amount of interest which in fact exceeds the rate established by law ;
that an intention to violate the law need not exist, but, on the contrary,
the party may suppose he is acting in conformity thereto—a mistake of
law affording no excuse.

Admitting, however, that a want of knowledge that the principle of
computation made use of would give more than legal interest, and the
existence of a custom to employ it might have overcome the evidence
which the taking of it afforded of a corrupt agreement, it can hardly be
safe to pursue the rule now under consideration, after the repeated
decisions which have been made, that it produces an excess of interest.
The cases in Vermont, although they sustain the adoption of it under
particular circumstances, contain a distinct warning that it should not be
persisted in.  And in the other cases, there is a labored effort to explain
the transactions in such a way as to avoid the legal conclusion of a cor-
rupt agreement, from the fact that an excess of interest has knowingly

-been taken, without even an attempt being made to defend the rule upon
rinciple.
P Thep only argument that has ever been offered in favor of the correct-
ness of this practice, is derived from the maxim, that the law dis
the fractions of a day. 2 Cowen, 728,731-2,759; 12 Pick. 588, It is
thus presented by Cady, arguendo, in the Bank of Utica v. Wager,
2 Cowen, 759 : “The division of time is of human invention, and there is
no such absolute certainty and plainness in measuring as to preclude
mistake. Wae are told that the statute speaks of a year, or a longer or
shorter time, and that quarters or months are not taken into account ; but
we are not informed what operation to adopt, in order to reach the law,
of less than a year. You divide 365 days by 12, if you are seeking for
a month, and reject the fractions. This gives a quotient of 30, which,
multiplied by 3, gives 90 days, or a quarter of a year—if fractions are
still to be disregarded. Upon this principle, on a 60 days’ loan, you get
the interest for-a year and divide by 6. But suppose 90 days are im-
properly called one-fourth of a year; on looking at the calculation, the
court will see that the interest is calculated for 90 days, excluding the first
or day of the date, which was also the day of the lending; so that in
truth the only question is, whether the lender is entitled to interest on the
day upon which he loans the money.”

It is not true, however, that perfect accuracy is unattainable in the
measurement of a less space of time than a year. A year contains ex-
actly 365 equal parts, or days; and if this, which is the legal and natural
measure, be adopted, there will be no room for error or inaccuracy.
‘When the year is divided equally in any other manner, it will almost
invariably produce a fraction of a day in the result. But where is the
necessity for such a division? If interest could not be calculated by
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days, or if this was not the natural division of time, there might be some
plausibility in the argument. But as it is, especially where the time is ex-
pressed in days, there can be no necessity or excuse for dividing it accord-
ing to a different rule, and thereby producing fractions that must be
discarded ; inother words, there is no occasion for abandoning an accurate
for an inaccurate method of calculation.

Neither is the process of division, above resorted to, correctly carried
out; for although 30 days are the twelfth, and 60 days the sixth part of
a year, as near as can be computed without fractions—unless, indeed, in
the latter case, the remainder, which is five-sixths, be called a whole day—
90 days are not the quarter, nor 180 days the half, nor 270 days three
quarters of a year, disregarding the fractions of a day, but 91, 182, and
2178 days respectively. In these cases, then, one, two, or three whole days
would ge rejected as well as the fractions; and the maxim that the law
disregards fractions of a day will not apply. Nor can it be said that for
90 days the only question is, whether the lender is entitled to interest for
the day on which he loans the money, because the law either does or
does not allow him interest for that day. If it does, that day is included
in computing the time. If it does not, which is true, he has no more
right to claim it than any other day.

It thus appears that the rule of regarding 30 days as a month, and 360
days a year, is ille%al when applied to time expressed in days. No one
has ever thought of reducing days to calendar months, for the purpose of
calculating interest; and such reduction would be improper, because,
aside from the trouble required in performing it, this would amount to
the abandonment of an accurate for an inaccurate mode of computation.
The only correct rule in this case, therefore, is fo calculate interest by
days, considering each day as the three hundred and sixty-fifth part of a

ear.
7 2. When the time is expressed in months—The manner in which the
rule under consideration is applied to time expressed in months, embracing
its first and third forms, has already been explained.

An excuse for the adoption of the rule may be sought in the fact that
the calculation of interest by calendar months has allowed. As
before stated, the division of the year into months is alike recognised in
law, with that into days ; and it may therefore be claimed, that when the
time is given in months, the correct method of calculating interest is by
months.  That it is legal and proper, or, at least, established and practised,
in this case, cannot be denied. 2 Cowen, 707-8. In the last edition of
Chitty on Bills, there are interest tables for months and for days, computed
according to different methods. The months in the one are reckoned as
twelfth parts of a year—while in the other the year is estimated as con-
taining 365 days, and interest is calculated on each day separately.

In favor of the propriety of computing interest by months, when the
time is 8o expressed, it may be said, that although the months of the cal-
endar are not exactly, they are very nearly, equ in duration—that where
a certain number of months are given, t{e particular month may not be
known—and that no more accurate rule can be adopted, therefore, in
such case, than to regard each month as the twelfth part of a year. This

60
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is undoubtedly true, if we suppose the time to be stated in months gene-
rally and indefinitely, without any data from which to ascertain what
months are included. But such 1s not the fact with regard to business
transactions—for in them, whether the indebtedness is upon a bill, note,
or account, the month and day from which the interest commenced to run
is known. The particular months during which it has accrued, are
therefore known; and, although the time is expressed in months, the
exact number of days contained in it may be ascertained.

In examples of this description, although the time is stated in months,
it may be reduced to days if required. Although it may be proper, there-
fore, 1n such cases, to compute interest by months, there is no necessity
for resorting to this mode, since the calculation may be made by days.
And, although it is improper to reduce days to months for the p\u&ose of
reckoning interest, because the one affords an accurate, and the other an
inaccurate measure of time, the same objection will not hold against the
reduction of months to days. On the contrary, the very reason just
mentioned may be strongly urged in its favor, and the only ground upon
which it can be opposed is that of inconvenience.

Where the time can thus be ascertained with precision, its limits being
known, the fact that one unit of measure is employed in expressing it
rather than another, cannot add to or shorten its duration. lin calcula-
ting interest, it is to be considered as the fraction of a year, and no method
of computation can be incorrect or illegal, which assigns to that fraction
its true and accuraté value.

But whether interest should, in any case, be computed by months or
not, is a question aside from that under discussion. It has already been
stated, and should be borne in mind, that the calculation of interest by
months is entirely different from the application of the rule of regarding
30 days as a month and 360 days as a year, to time expressed in months.
‘When the word month is used in any mercantile instrument, it is under-
stood to mean a calendar month, and such is its legal signification. . The
correct method, therefore, of comsuting interest by months, is to estimate
the time by calendar months, and consider each calendar month as the
twelfth part of a year.

‘When the above rule is applied to time expressed in months, however,
they are first reduced to days, by ascertaining the exact number of days
they contain, and the time is then reduced back again to months, by
allowing thirty days to the month, and the calculation made on that basis.
This practice is more clearly illegal than to apply the rule to time ex-

ressed in days, for it has not even the argument of convenience in its
avor ; since, by computing interest on the months in their original form,
the trouble. of both deductions will be avoided. Although it may be
correct and proper, therefore, to calculate interest by calendar months, it
is manifestly improper and illegal to extend the above rule to time
expressed in months.

There is one case, however, coming under the present division, in which
there may seem to be a necessity for resorting to this rule. It is where
the time consists of months and days—the number of days being less than
an entire month—and the interest is calculated by months, The method



Ll

1858.] Interest for 860 or 865 Days. 047

generally employed here, is to treat the days as the fraction of a month
of thirty days. If the calculation were made by days instead of months,
there would be no difficulty—the months would then be reduced to days,
as in any other case, and the fractional days added.

In support of the method usually adopted, it may be said that the cal-
culation of interest on the given numger of days, as the fraction of a
month of thirty days, is as accurate as to compute it by calendar months
and the latter being legal when applied to the main part of the time,
the former must be so as to the fraction. Although the excess above
the legal rate of interest, upon a less number of days than thirty, is very
small, no difference in principle can be perceived between extending the
above rule to this case and to that of a ter number of days. The
inaccuracy in each is alike in kind, though not in degree. Nor can the
allowance of an inaccurate rule, with regard to months, afford any reason
for a;:ilying a rule of the same character to days, whether more or less
than thirty. The rule referred to cannot, therefore, be properly employed
even in this case.

Another case still remains to be noticed, which is where the time con-.
sists of months and the fraction of a month expressed as such. Here
there can be no doubt that it would be correct to compute interest by
calendar months, and for the fraction to take the proportional part of the
interest for one month ; and the above rule, there&re, would not come in

uestion. If it was desired to calculate the interest in this case b days,

ere might, indeed, be a question as to the proper manner of making the
reduction—whether by finding the particular month in which the fraction
would fall, and taking the number of days that it contained to be divided,
or by assuming a month of thirty days for that gurpose; and in either
event the result would be likely to contain the fraction pf a day. This
difficulty, however, does not relate to, or affect, the method of computa-
tion where the time is once ascertained; nor, indeed, is the case ome
which is likely to occur in practice.

The conclusions, therefore, which may be drawn under this head, are:
That for time expressed in months, the calculation of interest by calendar
months, regarding each as the twelfth part of a year, is legal; but that
it is equally legal, and more accurate, to reduce the months to days, and
compute interest by days, and the latter method, therefore, should pre-
ferred. That where there is a fraction of a month expressed as such,
interest may be calculated upon it in that form, although it would be
proper to reduce the fraction, as well as whole months, to days. That
where the time consists of months, and days less than an entire month,
interest should be calculated on the days as such, and not as the fraction
of a month, even though the other method be adopted for the months.
And, finally, that it is equally illegal to apply the rule that thirty days
make a month, and 360 days a year, to time denoted by months, by
making the reduction before noticed, as to time originally expressed in
days, and less excusable, because the reason of convenience is here
reversed in its operation.

3. Where Interest is to be computed from one fized day to another.—
This branch of the general subject has been so fully examined under the
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two former divisions, that but little need be said under that which re-
mains. The question whether interest shonld be computed by days or
months, is here presented abstractlg, and unembarrassed by the manner
in which the time is expressed. The day from, and that to, which it has
accrued being given, the intermediate time may be measured either by
months or days, and the calculation made in accordance with the corre-
sponding method. In support of the former, its convenience may be
urged ; and of the latter, 1ts accuracy : and these reasons may thus be
fairly weighed the one against the other.

T{is is true, however, only of the calculation by calendar months ; for
it is as incorrect and illegal to make use of the rule of regarding 30 days
as a month, and 360 days as a year in this case, as in those already con-
sidered. That rule is only adopted to time measured by days; and, as
under the head last noticed, the months had first to be reduced to days
before it could be employed, so here the time for which interest is com-
puted must be reckoned in days, or it will not apply. And it always
produces the excess before stated of the interest on five daysin every

ear.
d In order to ascertain the amount of interest on a given sum, therefore,
from one fixed day to another, the correct method is to estimate the time
in days, and compute the interest for 365 days to the year, or in months,
and calculate the interest by calendar months. The latter mode, as
already stated, may be regarded as legal, but can properly only embrace
those cases where time is measured in months. The former, on the other
hand, can always be used at least in actual business, for the time is then
either expressed in, or can be reduced to, days. And as a day is the only
exact unt of measure for a less space of time than a year, and by this
method alone perfect accuracy can be attained in the result, it should be
preferred here As well as in every other case.

The general conclusion has thus been arrived at, that the calculation
of interest by days, or upon each day in the year separately, is the only*
true and correct method for all cases.

8d. Interest where Partial Payments are made.

The remaining question is more important, and at the same time more
embarrassing, than either of those already examined. It is true that this
question has been presented in different forms, and under a variety of
circumstances, in a large number of resorted cases, but this accumu-
lation of authority serves rather to bewilder the mind than to throw any
clear and reliable light upon the subject. The conflict in the decisions
is 8o great, that it is not only vain to attempt to reconcile them, but diffi-
cult, after having consulted them, to arrive at any satisfactory conclusion
whatever.

With some few exceptions that are peculiar in their character, the
cases arrange themselves into two classes, in which opposite rules are laid
down for the calculation of interest where partial payments have been
made, or upon running accounts with mutual credits. This has given
rise to a distinction between what is called the legal and the mercantile
method of computing interest in such cases—the one class conforming to
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the one method, and the other, the other. Whether this distinction is
well grounded or not, remains to be seen; but as the classification is con-
venient, it will be used for want of a better.
¢ The rule which is known as the legal method, has assumed a variety of
forms. In a note in Kirby, page 49, for example, it is thus stated:
“ Compute interest to the time of the first payment; if that be one year
or more from the time the interest commenced, add it to the principal,
and deduct the payment from the sum total. If there be after payments -
made, compute the interest on the balance due to the next payment, and
then deduct the payment as above; and in like manner g-om one pay-
ment to another, till all the payments are absorbed; provided the time
between one payment and another be one year or more. But if any
payment be made before one year’s interest hath accrued, then compute
the interest on the principal sum due on the obligation for one year, add
it to the principal, and compute the interest on the sum paid, from the
time it was paid up to the end of the year; add it to the sum paid, and
deduct that sum from the principal and interest added as before. If any
- payments be made of a less sum than the interest arisen at the time of
such payment, no interest is to be computed, but only on the principal
sum for any period.”

The qualifications here introduced, depending upon the time when the
payments were made and their amount, were afterward disregarded, and
the rule expressed in general terms, that when there have been several
payments, the interest should be calculated to the time of the first pay-
ment, which should be deducted from the sum of the principal and
interest, and interest calculated on the residue till the next payment; and
so throughout. Merideth v. Banks, 1 Halst. 408 ; Dean v. Williams, 17
Mass. 417,

But it has finally assumed the form in which it is stated by Chancellor
Kent, with his usual clearness and precision, in the case of The State of
Connecticut v. Jackson, 1 Johns. C. R. 17:—“The rule for casting
interest,” he says, “ when partial payments have been made, is to apply
the payment, in the first tﬁlace, to the discharge of the interest then due.
If the payment exceeds the interest, the surplus goes toward discharging
the printipal, and the subsequent interest is to be computed on the bal-
ance of principal remaining due. If the iayment less than the
interest, tge surplus of interest must not be taken to augment the princi-
pal; buat interest continues on the former principal until the period when
the payments, taken together, exceed the interest due, and then the
surplus is to be applied toward discharging the agrincipal; and interest is
to be computed on the balance of principal as aforesaid.”

The mercantile method, on the other hand, which derives its name
from the fact that it has by custom long been used amongst merchants
in keeping their accounts, is this:—Cast interest on each item of debt
from tﬁe time it becomes due to the time of settlement, and add the
principal and interest together; compute interest on the several items of
credit in like manner, and add the principal and interest together; deduct
the one sum from the other, and carry the remainder to the new account;
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and proceed in this manner whenever the account is balanced, until the
final settlement.”

Another form of this rule, which gives the same result, but is less con-
venient, and has therefore been disused, is as follows :—Whenever a
payment is made on an account, interest up to that day is calculated on
whatever balance may then be due; this is entered in a separate-column,
and the payment is deducted from the principal sum; and so on with
. every succeeding payment until the end of the year, or time when the
account is balanced—when the interest that has accrued since the last
payment is carried into the column of interest, the footing of which and
the principal then due are added together, and their sum introduced as
the first item in the subse(}uent account.”

One essential feature of this method, which, in discussing its merits
has sometimes been disregarded, is, that generally once a year, sometimes
oftener, and in some cases not 8o often, rests are made in the account and
a balance struck, consisting both of principal and interest, which is car-
ried into the new account as the first item.

In further considering this branch of the general subject, it is pro-
posed : first, to examine the cases which relate to the mercantile method
of computing interest; second, to refer to the decisions which sustain
the legal method; third, to notice one or two cases in which, under
peculiar circumstances, a rule different from either was adopted ; fourth,
to inquire how far the law u})on this question can be regarded as settled
by authority; and, fifth, as far as may be, to investigate the principles
by which it is governed, and the propriety of the rules that have been
established.

1. The nature and importance of the subject require that the author-
ities in favor of the mercantile method should be cited with a fulness
which, under ordinary circumstances, would not be justifiable; but it is
believed the space allotted to them will not be déemed unreasonable or
misapplied. The English cases will first be noticed.

In Caliot v. Walker, 2 Austr. 495, “ where the defendants were sued
by their bankers for a balance of an account, and it appeared that every
quarter the bankers struck a balance in which were included the princi-
pal sum of money advanced, all interest due upon it, and a commission
of five shillings for every £100 advanced; which balance at the end of
the quarter, having been handed to the defendants, was couverted into
principal, and made to carry interest; the Court of Exchequer declared
themselves strongly of opinion that this case was not usurious, but that
the striking of a balance every quarter brought it to a fresh agreement
at the beginning of each quarter to lend the sum due”” Comyn on
Usury, 150.

Again, in Bruce v. Hunter, 3 Camp. 467, which was an action of as-
sumpsit to recover the balance of an account, the plaintifis had effected
insurances and advanced the premiums for the defendant, and had
transacted other business as agents for him, from the year 1801 down to
the year 1813. They had delivered an account to him annually, and at
the close of each year, from the expiration of the first, had charged
interest; and at each rest the interest of the preceding year was added
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to the principal. It was proved, that at the several times when the
annual accounts were rendered to the defendant, he had never objected
to the charge of interest, until the year 1811, when he said that he was
not bound to pay any interest. Lord Ellenborough declared that it was
fair and reasonable the defendant should pay interest in the manner
charged, and that the accounts to which he Ead not objected for a num-
ber of years afforded sufficient evidence of a promise on his 'Eart to pay
interest in this manner. One of the special jury said it was the uniform
manner of making up accounts of this description.

And in Bevan, ez parte, 9 Ves. 233, upon a petition to be admitted to
prove under a commission of bankruptcy, to which the second objection
was that in settling accounts half yearly, interest had been turned into
principal, Lord Eldon said : “ As to the question of compound interest, it
18 clear you cannot @ priori agree to let a man have money for twelve
months, settling the balance at the end of six months; and that the
interest shall carry interest for the subsequent six months: that is, you
cannot contract for more than 5 per cent.; agreeing to forbear for six
months. But if you agree to settle accounts at the end of six months,
that not being part of the prior contract, and then stipulate that you will
forbear for six months upon those terms, that is legal. So this is legal
between merchants: where there is no agreement to lend to either; but
they stipulate for mutual transactions, each making advances; and that,
if at the end of six months the balance is with A, he will lend to B, and
vice versa.”

So in the case of Eaton et al.v. Bell et al. 5 Barn. & Ald. 34, Abbott,
C. J., observed: “As to the question of compound interest, it is now
settled, that a party advancing money to anotE:r is entitled to charge
interest, and at the end of every year, then to add the grincipal to the
interest.” He then cited the language of Lord Eldon in £z parte Bevan,
and said: “It is clear, from the g:ts stated, that the defendants assented
to that mode of keeping the accounts, and the bankers who advanced
the money, might Eave done it on the faith that they should have
been permitted to convert the interest from time to time into capital ;
and that they would not otherwise have continued to make the ad-
vances.”

Again; in Ez parte Champion, 3 Brown’s C. R, 4386, the Lord Chan-
cellor said: “In the case of interest upon interest, though in other cases
the court will not allow of it, yet when there are regular accounts settled
from time to time, interest on interest is allowed. That is admitted in
all cases but that of a mortgaie; and that exception only stands on
authority. I see no reason why interest on interest should not be
allowed in that case, but that it is inconsistent with the rule of jurisdic-
tion; but in merchants’ accounts it is always admitted, on the ground of
an original contract, and the settling accounts in that way is evidence of
an original contract.”

And in Clancarty v. Latoucke, 1 Ball & Beat. 420, which was a bill
for an account, filed by the executors of the late Mr. Connolly against
the defendants, his bankers, it appeared that the latter had furnished
fourteen annual accounts. The principle on which those accounts were
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kept, which was the usual one adopted by bankers, was: at particular
periods, balances of principal and interest were struck, and the con-
solidated sum was introduced as the first item in the subsequent account,
and interest celculated on it. The Lord Chancellor remarked: “The
acquiescence by Mr. Connolly does not in my opinion amount to a settle-
ment of the accounts ; but it certainly must have considerable effect, for,
by not objecting to the accounts when furnished, he has deprived the
defendants of x:.ge opportunity of declining any further dealings, as not
béneficial to them.” “It was in the regular course of business, that the
ca%ital of their banking.house should not lie idle; and when Mr. Con-
nolly or his representatives came to be relieved, this court may fairly
impose terms by directing annual rests; for otherwise the defendants
would not have legal interest for their money. If the interest was paid
to them regularly at the end of the year, that interest in their hands
would become capital, and be invested; if it were not paid, they would
not, at the end of the second year, receive legal interest upon the whole
debt due to them from Mr. Connolly, unless that part of the debt which
consisted of interest due at the end of the first year, was treated as cap-
ital; what is there in law or equity against this transactioni{” An
account was therefore directed according to the principle of the accounts
furnished by the defendants; which was said to be so far fair that the
plaintiffs got interest on their advances by their being applied to reduce
the principal.

TEe American authorities sustaining the mercantile method of com-
puting interest will now be referred to; and first, the case of Kissam v.
Burrall, Kirby, 326. This was an action upon a bond dated June 10th,
1761, to which there was a plea of payment. Evidence was given of

sundry payments from 1761 to 1783. Ten accounts were also in-
: troduced},m from some of the principal merchants of New York and else-
where, in which interest was computed and settled in the following
manner, viz: First casting interest on the bond or account to the time of
settlement, add the principal and interest together—then computing the
interest on the several payments, from the time they were made to the
time of settlement, and deduct the egate of payments and interest
from the sum of debt and interest.&g%xe merchants from whom these
accounts came, testified that the interest was computed agreeably to the
custom of merchants in New York. Sundry other witnesses testified to
the same effect; and further, that they knew no difference.in computin
interest on bonds and accounts. There was also evidence to show a fin
settlement between the parties. The court said the determination of the
xxestion in dispute depended upon the application of payments. “If

e payments had been applied to the interest due at the time they were
made, and only the surplus to the principal, there would have remained
a considerable sum due to the plaintiffs; but if all the payments had
been applied to the principal until that was fully discharged, and ‘the
residue to the interest, the debt would have been overpaid. It is a set-
tled rule of law, that he who pays money has the right to direct the
application, if there are several de{:s to which it may be applied ; but if
he neglects to do it, the receiver may make his election. In this case,
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there does not appear to have been any particular application made by
either party, but the sums paid were simply endorsed on the bond.
Therefore the intention of the parties must ge inferred from the custom
of the place where the contract and payments were made, and their own
conduct respecting the matter.”

Again, in Barclay & Co. v. Kennedy, 8 Wash. C. C. R. 350, which
was an action to recover the balance of a stated account, sent by the
plaintiffs, merchants of London, to the defendants, of Philadelphia, in
1808, it appeared that the usage of the parties was for the plaintiffs to
state the accounts between them, generally, annually—sometimes semi-
annually—charging interest on the balance, on whichever side it might
be, and adding it to-the balance of principal, to bear interest from the
day on which the account was so stated. These accounts, presenting a
balance with the interest added to it, sometimes in favor of the defend-
ants, and sometimes in favor of the plaintiffs, were regularly transmitted
" to the defendants, who never, until at the trial of this cause, objected to
the mode of adding the interest to the principal. Washington, J.,
charged the jury. “In the case of Smitk v. Shaw's Administratriz
(hereafter noticed) this court decided that the proper mode of charging
interest was, to deduct the payments from the interest, and if any sur-
plus remained, to apply it to diminish so much of the principal.. This
decision was grounded upon two well-established principles of law: first,
that interest is incapable of producing interest, inasmuch as it forms no
part of the debt, and is a mere compensation for the detention of the
debt or principal sum, and is recoverable as damages, the rate of which
i8 ascertained g; the laws against usury ; second, that where the creditor
has different demands against his debtor, and a partial payment is made,
if the latter does not make the application to the one or the other, the
former may make it; and, as the interest does not and cannot, upon
general principles, carry interest, he will of course, and may, lawfull
apply the payment to the discharge of the interest. But althou
interest cannot, as such, bear interest, there can be no doubt but that the
creditor and debtor may agree to give it that capacity, either at the time
the contract is made or after it has become due. 'Whenever the creditor
has a right to demand it, he may waive that right and lend it to the
debtor as so much money due, and thus change its nature, by contract,
into debt. In running accounts, the parties may agree, at stated periods,
to settle their accounts, strike the b&?:nce, and convert the interest into
Erincipal. The general principle of law, before mentioned, does not for-

id such an agreement, nor is it opposed to the provisions of the statute
of usury. In such cases the credit expires, and the principal debt
becomes due at the time the account is settled; and the oreditor, or the
})arty' in whose favor the balance is, has a right to stipulate for a pro-
ongation of the credit, upon the condition of making the interest
principal, instead of insisting upon a payment of the whole. If such an
arrangement may legally be made by an express agreement, it may be
done by an implied one ; and accounts regularly stated and balanced, and
the interest added to the balance, received by the debtor, and acquiesced
in without objection, may fairly be considered by the jury as evidenoce
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of such agreement. In like manner, a well-established usage of trade,
sanctioning such a mode of stating the account, may have the effect
of an agreement. But, in such a case, the usage should be fully proved,
and should appear to be sufficiently ancient and uniform to leave no
d{::ibt”of its being known to all persons concerned in that particular
trade.

And in Denniston v. Imbrie, 3 Wash. C. C. R. 396, where there was
a similar course of dealing and of rendering accounts between the plain-
tiffs, merchants of Glasgow, and the defendant, a merchant of Philadel-
phia, from 1806 to 1809, and evidence to show that this was the uniform

of the trade; but from 1809 these transactions ceasel, and the
defendant objected to paying interest upon interest after that time.
Washington, J., in charging the jury, remarked: “The court need only
refer to what was said in relation to this subject in the case of Barclay
& Co. v. Kennedy, decided at this term. Whether the usage is suffi-
ciently proved by the evidence, is submitted to the jury, as also whether
the mode of charging the interest in this case is conformable with the
usage 8o proved. Vge shall make but this observation : that if the usage
proved is applicable only to cases of running accounts annually stated,
and furnished to the merchant here, it will not govern a case where an
account is sent after all commercial transactions have ceased; and
particularly where the adding the interest to the principal has not
received the implied sanction of the debtor, but, on the contrary, pay-
ment is refused, and a suit is brought to recover such balance. Neither
would such a usage authorize the creditor to make other rests in the
account, thereby accumulating the amount by converting interest into

rincipal.”

P In pBainbridge & Co.v. Wilcocks, 1 Bald. 538, however, where suit
was brought to recover a balance of account, principally for bills
accepted by the plaintiffs, bankers and merchants in London, for the
defendant, a merchant of Philadelphia, before and in the year 1810.
The defendant left the United States in June, 1811, and did not return
till 1825, but appointed an agent in his commercial transactions. Ac-
counts current were rendered to the agent in September, 1811, and in
March, 1813, 1815, and 1817, the last of which was also delivered to
the defendant. These accounts were made up of the items of charge
and credit, beginning with the old balance, on which interest was
charged till the making up of the new account. And the three last
accounts were made up of the balances of the former accounts with
interest added. Baldwin, J., instructed the jury, that the plaintiffs
were entitled to recover interest as charged. But the jury found for
the plaintiffs with simple interest only, and no motion was made for a
new trial.

Again, in Von Hemert v. Porter, 11 Metc. 219, the courts say in
reference to this subject: “As between merchants upon their mutual
accounts, it is the usage of trade to cast interest upon the several items,
and to strike a balance, at the end of the year, of the items of principal
and those of interest, and to carry the footing of the two to a new
account, as forming the first item of principal for the ensuing year. In
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this manner, yearly rests have for a long time been made, and ac-
quiesced in, by the mercantile world. Stoughton v. Lynchk, 2 Johns.
Ch. 214; Barclay v. Kennedy, 3 Wash. C. C. 850. But it is not the
usage of trade, after all dealings have ceased between the parties, to
leave accounts standing for upward of twenty years, compounding the
interest yearly, and then claiming, as matter of right, such accumulated
balances. And though such neglect to demand payment by suit may
be reasonably ascribed, in this instance, to forbearance toward the de-
fendant, yet it furnishes no rule of law upon which to predicate a right
to claim compound interest, without proof of a specific agreement to pay
it. The law, as well between merchants as other classes of the commu-
nity, is this: that after the mutual trade and dealings have ceased, the
right to make annual rests ceases, and the creditor is entitled to simple
interest on the balance of his account, in the absence of any specific
agreement to allow compound interest; the right to make the annual
rests growing out of the mutuality of the debts and credits, and the
allowing of interest on each side.”

And in Hartv. Dewey, 2 Paige, 207, it is said by Chancellor Wal-
worth, that, “In running accounts between merchants, they have a right
to agree upon the manner in which interest shall be charged and credited
on the several items of debt, and credit therein; provided, it is not
intended to be, and is not, in fact, a cover for usury. Where there is no
agreement or understanding to the contrary between the parties, the
party receiving a partial payment has a legal right to apply so much
thereof as is necessary to the satisfaction of the interest then due, before
any part of the principal is cancelled. But the parties may agree upon
a different mode of doing the business, and may keep an interest account
upon the items received and paid out. And this is the difference
between the legal and the mercantile mode of computation. Perha;
in running accounts the latter is the most convenient mode. It certainly
is not usurious.” Reference may also be made to Morgan v. Mather, 2
Ves. 15; Hollister v. Barclay, 11 N. Hamp. 501 ; and Lotard v. Graves,
3 Caines, 226.

There are a few other cases in which the legality of the mercantile
method of computing interest has come in question, and where it has
been either wholly denied, or the application of the rule limited and
restrained. In Moore v. Voughton, 1 Starkie, 487, for example, where
the right to recover interest, caloulated upon half yearly rests, zwoording
to the universal practioe of the house, was claimed, Lord Ellenboroug]
held that the claim could not be sn'iported, unless it could be proved
that the defendant knew that it was the praotice to oharie interest from
such rests. In Smith v. Shaw's Adminstratriz, 2 Wash. C. C. R. 167,
referred to by Washington, J., in Barclay v. Kennedy, Rawle, for the
plaintiff, insisted that interest should be calculated according to the legal -
method ; and Ingersoll, for the defendant, according to the mercantile
method. The latter said, moreover, that if this be not the correct rule
in general, still, i this case, it should be adopted, as the plaintiff had so
stated the interest in his account forwarded to the defendant. As to the
general rule, also, he contended that although Mr. Rawle’s mode might
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be correct as to bond debts, it was not as to all open accounts. By the
court: “There is no difference as to the application of the general rule,
between these debts, whose interest is of course to be charged, and those
where the jury may allow it by way of : and in both, the rule
mentioned by the plaintifi”s counsel is the right one. But as the plain-
tiff has stated it otherwise, we think he ought to be bound by it.”
Again, in Lewis’s Ezecutor v. Bacon’s Legatee, dc., 3 Hen. & Munf. 89,
where a creditor kept an interest account with his debtor, in which he
charged interest on the several items of debt to a particular period, and
gave credit by interest on the several payments to the same '-Een and
a balance being then struck, interest was again charged on the balance,
thus consisting of principal and interest, the court held it to be com-
8ound interest, and not allowable. And in Wheelock v. Moultons, 13

erm. 434, it was said: “No custom of merchants, however uniform
and long standing, will justify a court in this State in allowing ;{pmy
to cast interest upon interest on a running account.” See, also, Morr v.
Southwick, 2 Porter, 851.

2. The cases in which the legal method of computing interest has
been established, will now be referred to: and, first, The State of Con-
necticut v. Jackson, 1 Johns. C. R. 18, where the rule in New York is
set forth. This case came up on a motion to confirm the report of the
master to whom it had been referred to compute the amount of principal
and interest due on the bond and mortgage executed by the defendant,
which contained a calculation allowing compound interest, or interest
upon interest. The Chancellor said: “This allowance of compound
interest is inadmissible, and the report must be sent back to the master
for correction. There are cases in which interest is comsidered as
changed into principal, and permitted to carry interest; as where a
settlement of accounts takes pﬁce after interest has become due, or an
. agreement is then made that the interest due shall carry interest, or the

principal and interest are computed in a master’s report, and the same is

confirmed. But except in some such special cases, interest upon interest
is not allowed, and the uniform course of decisions is against it, as bein
a hard and oppressive exaction, and tending to usury.” He then sta
the rule for aasting interest when partial payments have been made, in
language already cited.

The same rule was recognised in Stoughton v. Lynch, 2 Johns. C. R.
209. The Chancellor there said: “The correct method of crediting
payments, as between debtor and creditor, is to carry them, in the first
place, to the extinguishment of the interest due, according to the princi-
ple of this third exception ; and it is susceptible of mathematical demon-
stration, that if credits be not so applied, gut the principal of the debt is
left to continue upon interest, and interest is computed upon the pay-
ments as they are successively made, a debt will, in the course of a few
years, (and the time will be longer or shorter according to the rate of
interest,) be wholly extinguished%ey payments of interest, without paying
a cent of principal. I have, however, always understood and observed
that the usage among merchants, in stating their accounts, is different
and conformable to the master’s report.” .
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And in a note to Williams v. Houghtailing, 3 Cowen, 87, the legal
method was again affirmed, in the following terms: “The Judges of the
Supreme Court, in answer to the question put to them as to the mode
of calculating interest when sundry payments have been made, state "
that they do not know that the question has been judicially settled ;
but, according to their understanding, the rule of practice is to calculate
interest on the principal up to the time when the payment has been
made, add this interest to the principal, and deduct the payment without
regard to the time when made, whether before or after the expiration of
the year. This rule, however, is to be adopted only in cases where
the payment exceeds the interest due; otherwise 1t will be taking

. interest upon interest. When the payment falls short of the interest .
due, interest must be calculated on the principal up to the time when
the payments will overrun the interest due on the principal debt; and
the dpeduction then be made.” -

Substantially the same rule has been established in Maine, Doe v.
Warren, 7 Greenl. 48 ; Massachusetts, Dean v. Williams, 17 Mass. 417;
Fay v. Bradley, 1 Pick. 194 ; Connecticut, Kirby, 49 ; T'reat v. Stanton,
14 Conn. 445; New Jersey, Merideth v. Banks, 1 Halst. 408 ; Pennsyl-
vania, Penrose v. Hart, 1 Dall. 378; Commonwealth v. Miller, 8 Serg.
& R. 452; Maryland, Lamotte v. Sterrett, 4 Harr. & J. 42; Virginia,
Ross v. Pleasants, Wythe, 147; Lightfoot v. Price, 4 Hen. & Munf.
431; North Carolina, gunn v. Moores Ez’rs, 1 Hayw. 279 ; South Car-
olina, Norwood’s Adm’rs v. Manning, 2 Nott & McC. 895; Wright v.
Wright, 2 McC. Ch. 188; Tague v. Dendy, ibid. 207 ; Tennessee, Scan-
land v. Houston, 5 Yérg. 810; Jones v. Ward, 10 ibid. 170; Kentucky,
Guthrie v. Wickliffe, 1 A. K. Mar. 584 ; Kay v. Fowler, T Monroe, 593 ;
and Indiana, Harvey v. Crawford, 2 Blackf. 43; Wasson v. Gould,
8 ibid. 18. 8ee also Story v. Livingston, 13 Peters, 371.

8. As already stated, there are one or two cases in which a rule was
made use of varying from both the legal and mercantile methods. They
differ from the cases already noticed, in the fact that the interest was,
according to agreement, to be paid at stated periods, and was not due
when the partial payments were made. In Williams v. Houghtailing,
38 Cowen, 86, for example, the court say: “ When, according to the terms
of a bond payable by instalments, interest cannot be demanded till the
principal is payable, (as in this case,) payments made on an instalment
not due and payable, should be applied to the extinguishment of the
principal, and such proportion of the interest as has accrued on the prin-
cipal so extmguished. For instance, an instalment on a bond of $500 is
due on the 13t of January, 1825, with interest from the 1st of January,
1824; on the 1st of July, 1824, the obligor pays $207: the $7 should
be applied to pay the 6 months’ interest accrued on $200, and the $200
extinguishes so much principal. If the whole be applied to the extin-
guishment of principal, no interest could be recovered upon the principal
money extinguished ; for interest ceases and is not due after its principal
is paid.” And in the Miami Ezporting Co. v. The Bank of the U. Staltes,
5 Ohio R. 260, under the like circumstances, the same rule was employed.
But in Tracy v. Wikoff, 1 Dallas, 124, McKean, C.J., in laying down the
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rule for computing interest in a supposed case similar to the two last,
adopted the mercantile method.

An imperfect idea, only, can be derived from the foregoing citation of
authorities, of the confusion and uncertainty that exists in this branch of
the law. The legal and mercantile methods of computing interest, and
the decisions by which they are respectively sustained, are, however, mani-
festly inconsistent. They differ in form, application, and in result; and
both, therefore, cannot l{e right if the distinction between them turns
upon a point essential to the correctness of either. That distinction is
supposed to be the rejection or adoption of compound interest in the cal-
cufation. Before it can be ascertained, therefore, either from authority or
principle, how the law upon this subject is or should be settled, it will be
necessary to inquire what has been decided with regard to the legality of
compound interest.

And here it will be gratifying, amid the prevailing uncertainty, to have
arrived at one point that may be refarded as established beyond dispute;
for the authorities are full and conclusive in favor of the proposition that
the reserving or taking of compound interest is not usurious. In La Grange
'v. Hamilton, 4 Term R. 613, it was held, that a memorandum, forming
part of the original contract, by which it was agreed that at the end of

the year interest should be added to the principal, so that the accumu-
lateg sum should carry interest in future, was not usurious. And in Kel-
logg v. Hickok, 1 Wend. 621, the court state, that *“ Compound interest
has nothing to do with the question of usury. It is illegal upon a different
principle. Interest annually compounded and added te the principal, does
not give the creditor more than seven per cent. per annum for his money ;
and, unless a rate of interest greater than that be taken, there is no usury.”
So in Otis v. Lindsey, 1 Fairf. 316, it was said: “The note declared on in
this case is clearly not usurious. Compound interest is not usury. In
the note before us, nothing more than lawful interest was cast upon
interest which had become due. No law prohibits such a transaction.”
Chambers v. Goldwin, 9 Ves. 271 ; Connecticut v. Jackson, 1 John. C. R.
13 ; Mowry v. Biskop, 5 Paige, 98; Camp v. Bates, 11 Conn. 500; Wil-
coz v. Howland, 23 Pick. 167; Breckenridge v. Brooks, 2 A.K.Mar. 335
Childers v. Dean, 4 Rand. 408 ; Quackenbush v. Leonard, 9 Paige, 344 ;
Townshkendsv. Corning, 1 Barbour, 627 ; Pawling v. Pawling, 4 Yeates,
220 ; Forbes v. Cantfield, 3 Ohio R. 17.

The fact that courts of equity are in the constant habit of requiring the
payment of compound interest, under special circumstances, is of itself
conclusive to show that it is not prohibited by statute; for, asit is said in
Camp v. Bates, 11 Conn. 501, “if compound interest is usurious in one
case, it must be so in all cases. The usury, if it exist at all, consists in the
taking or reserving, corruptly, of a greater sum than at the rate of six
dollars for the forbearance of one hundred dollars for one year. The term,
compound interest, has but one meaning. It signifies the adding of -the
growing interest of any sum, to the sum itself, and then the taking of
interest upon this accumulation. If, therefore, it be usurious to calculate
interest in this way, because it is within the statute, it is equally within it,
in every supposable case, and cannot be permitted, without violating the
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provisions of the statute.” “The inference is unavoidable—the taking or
contracting for interest upon interest is never, per se, usurious.”

It is true that courts of equity refuse to compel the performance of
contracts for the payment of compound interest, when it is a part of the
original agreement at the time of the loan, that the interest, if not paid at
stated periods, shall become principal and carry interest; and it is said
that perhaps a court of law would not give effect to such a provision.
Connecticut v. Jackson, 1 John. C. R. 14. This doctrine, however, is not
placed upon the ground that such contracts are contrary to the statutes
against usury, but is sustained upon the general principles which govern
the jurisdiction of courts of equity in cases of hard and oppressive bargains.
In Childers v. Dean, 4 Rand. 408, Carr, J., says an agreement made at
the time of the loan that at the end of the year interest shall become
principal, will not be allowed ; not that it is usury, and will render the
contract illegal and void, but because the chancery considers it hard and
oppressiwe, and tending to usury. And in Breckenridge v. Brooks, 2 A. K.
Mar. 335, the court declare that such an ment i8 clearly not forbidden
by the statute against usury; but it is h:id to be iniquitous and oppressive,
and a court of equity will not enforce a contract of that sort. Ossulston
v. Yarmouth, 2 Salk. 449 ; Thornhill v. Evans, 2 Atk. 830; Van Ben-
schoten v. Lawson, 6 John. C. R. 813 ; Connecticut v. Jackson, 1 ibid. 13 ;
Mowry v. Bishop, 5 Paige, 98; Toll v. Hiller, 11 ibid. 281; Rodes v.
Blythe, 2 B. Monroe, 336 ; Rose v. The City of Bridgeport, 17 Conn. 248.
Whether these decisions will apply to the case of a running account,
where there are mutual credits, will be considered hereafter.

And it has also been held, that the reservation in a new security of
compound interest that had accrued upon a sum previously due against
the will of the debtor, and as a condition of forbearance upon the new
security, was illegal. Townshend v. Corning, 1 Barbour, 627 ; Thornhill
v. Evans, 2 Atk. 330; Van Benschoten v. Lawson, 6 John. C. R. 813;
Childers v. Dean, 4 Rand. 409. But see Camp v. Bates, 11 Conb. 487.

It is clearly settled, however, both in equity and at law, that an agree-
ment, voluntarily made after interest haslecome due, to convert it into
principal and compute interest on the same is valid, and will be enforced.
Camp v. Bates, 11 Conn. 487 ; Townshend v. Corning, 1 Barbour, 627 ;
Tylee v. Yaltes, 3 ibid. 222; Childers v. Dean, 4 Rand. 408; Rodes v.
Blythe, 2 B. Monroe, 336; Wilcox v. Howland, 23 Pick.167; Fitzhug v.
McPherson, 3 Gill, 408 ; Forbes v. Cantfield, 3 Ohio R. 17; Mattocks v. -
Humphreys, 17 ibid. 336. And compound interest, after it has been paid,
cannot be recovered back. Moury v. Bishop, 5 Paige, 98 ; Camp v. Bates,
11 Conn. 487; Dow v. Drew, 3 N. Hamp. 40; Forbes v. Cantfield,
3 Ohio R. 17.

But where interest is reserved, to be paid annually or at any other stated
intervals, upon a loan of the principal sum for a longer time, there being
no express agreement for compound interest, it still remains an unsettled

uestion whether the lender can recover interest upon the interest from

e time it became due. In the following cases it was held, that compound
interest should be allowed under such ¢ircumstances: Pierce v. Rowe,
1 N. Hamp. 179; Kennon v. Dickens, Cameron & Nor. 357; Greenleaf
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v. Kellogg, 2 Mass. 568; Cooley v. Rose, 8 ib. 221; 7Toll v. Hiller,
11 Paige, 231; Hollingsworth v. The City of Detroit, 3 McLean, 472.
And the contrary doctrine was adhered to in Doe v. Warren, T Greenl
48; Sparks v. Garrigues, 1 Binney, 185; Hastings v. Wiswell, 8 Mass.
455; Rose v. The City of Bridgeport, 17 Conn. 243.

It thus appears that compound interest is not usurious, and in many
cases may lawfully be reserved and taken. “The principle of not giving
effect to a stipulation for the compounding of future interest upon a debt
does not arise from the usury laws. It is merely adopted as a rule of
public policy, to prevent an accumulation of compound interest in favor
of negligent creditors, who do not collect their interest when it becomes
due, which negligence is found, in the end, to be an injury rather than a
benefit to the debtor.” Quackenbush v. Leonard, 9 Paige, 345.

The reasons for the decisions against the allowance of compound inter-
est, under the circumstances above mentioned, are stated more at length,
and with much force and perspicuity, by Chancellor Kent,in Cormecticut
v.Jackson,1John.C.R.16. The learned chancellor there says: “Though
creditors will be very apt to think, with Lord Thurlow, that there is
nothing unjust in compelling a debtor, who neglects to pay interest when
it becomes due, to pay interest upon that interest, yet the wisdom of our
law has ordained otherwise. The Roman law was constant in its condem-
nation of compound interest. Nullo modo usure usurarum a debitoribus
exigantur, et veteribus quidem legibus constitutum fuerat, &c., (Code 4,
82, 28; Voet. Com. ad Pand. lib. 22, tit. 1, pl. 20.) And it appears to
me that this provision in the law is not destitute of reason and sound
policy. Interest upon interest, promptly and incessantly accruing, would,
as a general rule, become harsh and oppressive. Debt would accumulate
with a rapidity beyond all ordinary calculation and endurance. Common
business cannot sustain such an overwhelming accumulation. It would
tend also to inflame the avarice and harden the heart of the creditor.
Some allowance must be made for the indolence of mankind, and the
casualties and delays incident to the best regulated industry ; and the law
is reasonable and humane which gives to the debtor’s infirmity or want of
precise punctuality, some relief in the same infirmity of the creditor. If
the one does not pay his interest to the uttermost farthing, at the very
moment it falls due, the other will equally fail to demand it with punc-
tuality. He can, however, demand it, and turn it into principal, when he

. pleases; and we may safely leave this benefit to rest upon his own vigi-
ce or his own indulgence.”

It may here be remarked, that inasmuch as the taking of compound
interest does not conflict with the statutes against usury, the decisions
referred to under the two preceding heads, to the effect that a statute
cannot be abrogated by the custom or usage of a particular trade—that
when the law is clear no usage can control it—can have no application
to the present subject.

4. The next point in order is the inquiry how far the law upon the
question now under examination may be considered as settled by author-
ity. This inquiry will be directed first to the legal, and afterward to the
mercantile method of computing interest; for 1t will be perceived that
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they are both, to a certain extent, and with certain qualifications, sustained
by the decisions. Nor does this involve any contradiction, since they
only differ in principle, if at all, in the rejection or allowance of com-
pound interest in the calculation, which, it has just been seen, does not
of itself affect the validity of either method.

And, first, it must be admitted that the decisions above cited, in favor
of the legal method of computing interest, are to be regarded as binding
authorities in the several States in which they were pronounced. Butit
will be observed, that there is not a single English case in which this
method has been adopted or rewgnised.mglt has there been held, indeed,
that, as between mortgagor and mortgagee, annual rests will not be
made but under special circumstances only ; Davis v. May, 19 Ves. 388.
And it has also been said, that, as to such parties, every receipt forms a
rest in discharge, first of the interest, then of the principal; Raphael v.
Boekm, 11 Ves.'103. Yet the rule there laid down does not amount to
an adoption of the legal method in the form it has assumed in this
country, and, as has already been seen, is to be regarded as an exception
which stands upon authority merely. Ez parte Champion, 3 Brown's
C.R. 486. Lord Eldon said in the latter case, that he saw no reason
why interest on interest should not be allowed as between mortgagor
an! mortgagee, but that it was inconsistent with the rule of jurisdiction.

It will be further noticed that, although it is stated there is no differ-
ence in principle between computing interest on bond debts and on run-
ning accounts, there is a well defined line of separation between the
cases upon this subject, those in which the legal method is established,
with few if any exceptions, having arisen from transactions in which par-
tial payments were made upon notes, bonds, &c.; and those on the other
hamrin which the mercantile method was employed, having as uniformly
related to dealings with bankers, or between merchants, where there were
running accounts and mutual credits.

And again it will be observed, that in a number of instances the legal
method has been adopted by the courts of the several States as a rule of
practice merely, and apparently from the consideration that as some rule
must be resorted to in such cases, and as there was no principle involved
which of itself pointed out one rule rather than another, as the only true
and correct rule, they were at liberty to establish such a rule as to
them seemed just and equitable. The state of fact here conceived to
exist will be referred to hereafter, in connection with the inquiry how
far the existing rule may be regarded as open to change or modification.

With reference to the mercantile method of computing interest, it may.
be considered as settled that it is not usurious, but may be employed by
merchants and bankers in making up their accounts; and that interest
#0 charged can be recovered where there is either an express or implied
contract to pay it. That such a contract will be implied by law, first,
where accounts made up in this manner have from time to time been
rendered and received without objection ; and secondly, where there is a
well established usage of trade sanctioning such a mode of stating
accounts. That receiving and assenting to an account in which interest
is charged in this manner will amount to an express contract to pay it,

61
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which will afterward be enforced. And that, although in other cases it
is not allowable before interest becomes due, to agree that when due it
. shall be converted into principal and carry interest; yet, in case of run-
ning accounts where there are mutual credits and a fluctuating balance,
it is lawful to contract @ priori that interest shall be computed in this
. manner. The latter proposition is fully sustained by Bevan, ez parte, 9
Ves. 228 ; Barclay & Co. v. Kennedy, 8 Wash. C. C. R. 350 ; and Hart
v. Dewey, 2 Paige, 207. It also scems that where the mutual dealin
between ﬁ})m'ﬁes have ceased, it is not lawful to continue to strike
balances for the purpose of compounding the interest on the sum remain-
ing due. And the reason of this is said to be because such is not the
custm'lll‘ hOf merchants.

5. The only remmmng' ing division of the subject is the proposed investi-
" gation of the principles by which this branch) of the lawpis governed, and

the pm£ﬁet of the rules that have been established in connection
therewith. And here the difficulties to be encountered, aside from the
. hesitation and diffidence that is felt in calling in question the correctness

of rules that seem to be well settled and are sanctioned by the highest
authority, would almost induce an abandonment of the undertaking.
But the importance of the subject, and the contradiction and doubt by
"which it is embarrassed, will justify an attempt, however imperfect, to
promote uniformity of practice and consistency of decision in relation
thereto, and may serve to call forth other and more successful efforts to
accom&ﬁsh the same object.

So far as can be collected from the cases, the correctness of the legal
_in opposition to the mercantile method of computing interest has been
. advocated and sustained upon three grounds. (1.) By reference to the

rinciples of law which govern the appropriation of payments. (8.)
use, as it is claimed, the former avoids the compounding of interest,
whilst the latter is admitted to require it. (3.) lgoecause, according to
the latter method, as it is stated, the payment from time to time of the
intereat only will in a few years extinguish the whole debt. The doctrine
of the appropriation of payments as recognised in other cases will first
be noticed with a view to ascertain how far it will apply to the present
case; and afterward, the question will be considered wiet.her any rule’‘of
appropriation, as between principal and interest, has been adopted into

e common law.

(1.) The &enenl rinciples which govern the appropriation of pay-
ments are these: Where there are two distinct debts owing by one
person to another, and the debtor pays a sum of money which 1s not
sufficient to satisfy both, he may at the time of payment direct to which
debt it shall be applied. But if the debtor makes a general payment on
account without specifying, at the time, to which debt he intends it to
apply, the creditor may appropriate the payment to either debt, at his
option, unless the circumstances show a contrary intention on the part of

e debtor. And where neither party appropriates the payment, the law
will do so according to the presumed intention of the debtor in the man-
ner most beneficial to him. Chitty on Cont. 752 to 757; Devaynes v.
Noble, Clayton’s case, 1 Meriv. 570, 604; Bodenkam v. Purchase, 2
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Bamw. & Ald. 45; Field v. Carr, 5 Bing. 13 ; Williams v. Rawlinson,
8 ibid. 71; Smitk v. Wigley, 3 Moore & 8. 174; Lamprell v. Bellencay,
18 Law Jour. R. 281 Pattison v. Hull, 9 Cowen, 769 ; Gass v. Stinson,
8 Sumner, 98; Allen v. Culver, 3 Denio, 284 ; U. States v. Kirkpatrick,
9 Wheat. 720 ; Postmaster Gen. v. Furber, 4 Mason, 336; Cremer v.
Higginson, 1 ibid. 838; U. States v. Wardell, 5 ibid. 85; Baker v.
Stackpole, 9 Cowen, 420 ; Niagara Bank v. Rosevelt, ibid. 509; Guwinn
v. Whittaker, 1 Har. & J. 154. _

These rules are admitted to be derived from the civil law; and as
stated by Sir William Grant, the Master of the Rolls, in Clayton’s case,
the leading rule that the option of applying the payment is given in the
first place to the debtor, and in- the second to the creditor, was taken
literally from thence. He further says, however, that according to that
law, the election was to be made at the time of payment, as well in the
case of the creditor as in that of the debtor. If neither applied the pay-
ment, the law made the appropriation according to certain rules of
presumption depending on the nature of the debts or the priority in
which they were incurred. And as it was the actual intention of the
debtor that would in the first instance have governed, so it was his pre-
sumed intention that was first resorted to as the rule by which the
application was to be determined. In the absence, therefore, of any
express declaration by either, the inquiry was, what application would be
most beneficial to the debtor. The payment was consequently to be
applied to the most burdensome debt—to one that carried interest rather
tﬁan to that which carried none—to one secured by a penalty rather
than to that which rested on a simple stipulation ; and if the debts were
equal, then to that which had been first contracted.

The above statement of Sir William Grant contains a concise and
accurate enumeration of the leading rules of the civil law, with reference
to the appropriation of payments. 1 Domat’s Civil Law, Cushing’s Ed.,

. 1, book 4, tit. 1, sec. 4; 1 Pothier on Obligations, p. 3, c. 1, art. 7;
urge on Suretyship, book 2, c. 2, sec. 2.

And those rules have, almost in a body and without change, been
adopted into the common law. The only point that remains in doubt,
or agmut which there has been serious controversy, is with regard to the
time when the creditor must make his election ; it being claimed on the
one hand that as by the civil law it must be made at the time of pay-
‘ment; and on the other hand, that he may make it at any time there-
after. For, although there are one or two of the older cases that seem
to sustain the doctrine that in the absence of the application by either
party, the law will appropriate the payment to that debt which is most
for the benefit of the creditor, the weight of authority both in England
and in this country is decidedly the other way, and in favor of that
appropriation which is most beneficial to the debtor.

a‘he whole subject is very fully examined, and all the leading author-
ities cited by Cowen, J., in Pattison v. Hull, 9 Cowen, 747, and the
conclusion drawn therefrom, that the right of the creditor to direct the
application of the payment in the absence of an appropriation by the
debtor, is confined to the time when the payment is made, unless there
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are two debts upon the face of which it must be altogether indifferent to
the debtor how the money shall be applied ; and that where the debts
are of different characters, and neither party applies the payment at the
time, the law will apply it upon the presumed intention of the debtor to
that debt, a relief from which will be most beneficial to him. This
decision has been approved by Mr. Justice Story, who expressed himself
strongly inclined to the adoption of the doctrines of the Roman law
t.hrougl{out. Gass v. Stinson, 3 Sumner, 111, 112.

A somewhat different rule was laid down by Jewett, J., in Allen v.
Culver, 3 Denio, 290, 291. After stating the general doctrine, he says,
that if neither party make any specific application of the payments, the
presumption is that the first items of a running account, or that the
debts which are first in point of time, are to ie thereby discharged.
That in all cases, if the parties themselves have omitted to make any
specific appropriation of payments, the law will appropriate them accord-
ing to the justice and equity of the case for the benefit of both parties.
The latter doctrine is announced in general terms merely, without
examples or reference to particular circumstances, and to its full extent
cannot be admitted to be correct. In all cases of controversy, one appli-
cation is more favorable to the debtor and another to the creditor, and
an election must be made between them. The very cases, moreover,
cited in support of this proposition, are those which go to show that the
debtor wilF be favored in preference to the creditor. Nor can it be
intended, by this and similar remarks, which occur in other cases, that
the matter 18 to be left to the arbitrary discretion of the court, according
to the circumstances of each particular case; but only that they are to
exercise a sound judicial discretion, by reference to the rules of justice
and ee%uity, as established in the reported decisions of other courts. The
learned judge further remarks, that the creditor is not bound to make an.
immediate decision as to the particular debts or accounts to which he
will appropriate payments, where there are several debts or accounts, or
where there is a running account, but he will be allowed a reasonable time
to decide to which account or debt he will place it. This statement,
however, is made without reference to authorities, and evidently introducesa
new rule, since the point in controversy heretofore has been whether the
creditor must make the appropriation at the time of the payment, or may
make it at any subsequent time.

But whatever is considered to be the correct rule upon this point, the
following ptl;?oeitions may be treated as clearly settled, or rather they
may be stated as the elementary principles of this branch of the law.
And, first, there must be two or more distinct debts, or separate accounts,
owing by the one party to the other, between which an election can be
made. 8o necessary is this, that if debts which would otherwise be dis-
tinct, are blended together and treated as one entire account, a general
payment will be regarded as made on the whole account, and applied in
satisfaction of the earlier items. Chitty on Cont. 756 ; Clayton’s case,
1 Meriv. 572, 608 ; Bodenkam v. Purchase, 2 Barn. & Ald. 45, 47 : Stoveld
v. Eade, 12 Moore, 870 ; United, States v. Kirkpatrick, 9 Wheat. 720 ;
Postmaster General v, Furber, 4 Mason, 330; Baker v. Stackpole, 9
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Cowen, 435; Gass v. Stinson, 3 Sumner, 98. The right of appropriation
belongs, in the first place, to the debtor. And it is said that unless he has
an opportunity of making it, the creditor cannot, and the doctrine of
appropriation does not apply. Chitty on Cont. 7567; Waller v. Lacy, 8
Dowl. P. C. 563 ; per Tindall, C. J.,ib. 678, 574; 1 Scott’s N. R. 186; 1
Man. & Gr. 54,8. C. If the debtor does not exercise the right at the
time of payment, and if the creditor has failed to make the appropriation
within the time allowed by law, whatever that may be, the presumed
intention of the debtor must govern, and the application will be made so
as to favor him and not the creditor. Heyward v. Lomaz, 1 Vern. 24 ;
Meggott v. Mills, 1 Ld. Raym. 286; Anon. 12 Mod. 559; Gwinn v.
Whittaker, 1 Har. & J. 754,75 ; Dorsey v. Gassaway, 2 ib. 402 ; Pattison
v. Hull, 9 Cowen, 747; Gass v. Stinson, 3 Sumner, 98. Where there
are running accounts, if neither party makes an express appropriation at
the time of the payment, the law will apply the items of credit in satisfac-
tion of the items of debt in the order of their priority. This is the doc-
trine established by Clayton’s case, which has been followed ever since,
and it is placed upon the ground before mentioned, that the different
items are treated as one entire account. But it seems that in other cases,
if the debts are of the same nature, and there is no other circumstances to
show which it would most favor the debtor to discharge, the law will
ql:fly the payment to the oldest debt, or that which first became due;
unless, indeed, according to the impression of Mr. Justice Cowen, in
Pattison v. Hull, 9 Cowen, 767, where it is altogether indifferent to the
debtor how the money shall be applied, the creditor may make the
appropriation at any time, and the civil law rule is, to this extent, to be
regarded as superseded. Dawe v. Holdsworth, Peake's N. P. C. 64;
Clayton's case, 1 Meriv. 608 ; Hamersly v. Knowlys, 2 Esp. R. 66; Gass
v. gta’mon, 8 Sumner, 98; Allen v. Culver, 8 Denio, 290.

In order to ascertain how far, if at all, these rules may be applied to
the subject in hand, it will be necessary to inquire with regard to the
several cases in which interest is allowed or may be recoveteg by law,—-
what is its nature, and what relation does it sustain to the principal debt
or demand? A particular investigation, or even a distinct enumeration of
those cases, is not proposed. This task it would be difficult, if not impos-
sible, satisfactorily to accomplish ; and the bearing it would have upon
the present investigation would not justify the undertaking. The law,
with reference to the payment of interest, has undergone many and very
essential changes in %ugland, has been still further modified in this
country, and there is so much inconsistency in the decisions, that it has
been remarked, “it would fortunately be a very difficult matter to fix upon
another point of the English law, in which the authorities are so little in
harmony with each other.”

It may be stated in general terms, however, that interest is allowed by
law on judgments and decrees ; on awards of arbitrators; on honds, bills
of exchange and promissory notes ; wherever there is an express contract
to pay it ; and where a contract can be implied from the usage of trade,
or from particular circumstances, such as the course of dealing between
the parties; and that it may also be recovered as damages at the discretion
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of the jury in other cases, both of actions ex delicto and actions upon con-
tracts, for money received to the use of another and improperly retained,
or where there has been long delay under vexatious and oppressive cir-
cumstances, It has been held in England, however, that it canmot
be claimed for money lent, money paid, money had and received, nor
upon the balance of any account stated, except where a contract may be
implied as just seen. But in the cases last mentioned, it has beem
allowed in this country, where the more liberal doctrine prevails of giving
interest whenever there is 8 sum of money certain due and withheld. It
cannot be recovered, however, upon an unliquidated demand, nor in
general upon the balance of an open account. Chitty on Cont. 642 ; 2

tark. on Ev. 7th Amer. Ed. 575 ; Atkins v. Wheeler, 2 New Rep. Mr.
Day’s notes, 205 ; Gordon v. Swan, 12 East. 419, and notes ; Calton v.
Bragg, 15 East. 223; De Haviland v. Bowerbank, 1 Camp. 50 ;
De Barnales v. Fuller, 2 ibid. 427; Higgins v. Sargeant, 2 Barn.
& Cres. 348 ; Farquhar v. Morris, 7 Term R. 124 ; Hoar v. Allen, 2
Dall. 104, notes ; Lotard v. Graves, 3 Caines, 226 ; Dilworth v. Sinderling,
1 Binney, 494 ; Reid v. Rens. Glass Manuf. Co., 3 Cowen, 393; Same
cage in the court of Errors, 5 Cowen, 587; Walden v. Sherburn, 15
John. 409 ; Selleck v. French, 1 Conn. 82; (ibbs v. Bryant, 1 Pick.

118; Raib v. McAllister, 8 Wend. 109.
 The distinction between the cases in which interest follows the debt as
a legal consequence, and those in which it may be allowed by juries as a
measure of damages, is clear and well defined. Per Spencer, Senator, in
Rens. Qlass Manuf. Co. v. Reid, 5 Cowen, 610, 614, 615 ; De Barnales
v. Wood, 8 Camp. 258; Arnott v. Redfern, 3 Bing. 353; Parker v.
Hutchinson, 8 Ves. 183 ; Eckert v. Wilson, 12 Serg. & R. 393. In the
latter, whether to allow interest or not rests entirely in the discretion of
the jury; and if given, it is regarded as damages merely, and does not

e in any respect of the nature of a debt or liqudated demand;
although it has been said the same rule of computation should be
employed as in other cases. Guthrie v. Wickliffe, 1 A. K. Mar. 584 ;
Story v. Livingston, 13 Peters, 871.

Interest is allowed in the other cases above enumerated, however, upon
altogether a different principle. Attempts have been made to refer them
to a common ground, as by Spencer, Senator, in Rens. Glass Manuf. Co.
v. Reid, 5 Cowen, 609, who claimed that they were all founded solely
upon the agreement of the parties, either express or implied. The doc-
trine of implied contracts has been extended very far by the common law,
ina geat measure because of the peculiar remedies which that system
affords. The ancient writs or forms of action being found incomplete, the
action on the case was allowed by the common law, which was afterward
enforced by the statute of Westminster 2d. In order that it might sup-
ply the defects of the other writs, it was at first not bound down by any
rigid rules, but left to accommodate itself to the peculiar circumstances of
each case. The disposition to adopt fixed forms of action, however,
at length prevailed here, and the action on the case was divided into two
branches; the first applying to acts committed without force, or where
the damages were consequential ; and the second to cases where there was
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an assumpsit or promise to do a particular thing. But in order that this
latter branch might witkin its sphere accomplish the objects of the -
original action on the case, it was found necessary, in man{ instances,
where there was no express promise, to imply one from the relationof the
parties, or the circumstances attending the transaction. And this doc--
trine of implied contracts was extended to meet new cases as they arose,
until it was found that they could only be comprehended by the general
principle, that wherever there is alegal duty restin upon a man, the law
will imply a contract on his part to perform it. Tﬁis 18 believed to be the
origin of the extensive class of implied contracts embraced by this principle,
although it isnot now confined to the action of assumpsit. ~And if it is in
this sense that the language of Judge Spencer with regard to implied con-
tracts to pay interest is to be understood, and no other will include all the
cases which he himself enumerates, there can be no particular objection to
the proposition advanced. In a numberof these cases, however, an action
of assumpsit will not lie, and it would seem more accurate, as far as they
are concerned, if not indeed wherever a sum of money certain is due either
upon a written security, or without it, and withheld, to say that interest
is allowed by law, or follows the debt as a legal consequence—and such
is the language of many of the books.

Not only no well defined principle been adopted to which the
allowance of interest in the present class of cases can be referred, but there
is much confusion in them with regard to its nature, and the relation it
sustains to the principal debt; and also as to the form of action in which
it may be recovered. Z'relawney v. Thomas, 1 H. Black. 303, note a.
In many of them, it is said to be an incident to the principal debt which
cannot be recovered in a separate action; and it has been repeatedly
decided, that after the principal has been paid, no action can be maintained
for the interest. Robinson v. Bland, 2 Burr. 1087 ; Dizon v. Parkes, 1
Esp. R. 110; Ttillotson v. Preston, 3 John. 229 ; Joknson v. Brannan, b
ibid. 268; Guthrie v. Wickliffe,1 A. K. Mar. 584.

In a number of these cases, however, the distinction does not seem to -
be drawn between interest given by a jury as damages merely resting in
their discretion, and interest allowed byrf;w as a matter of right. And
it has been said even with regard to bills of exchange and promissory
notes, that they do not carry interest by force of the contract, but that
damages are allowed in respect of a breach of it for the detention of the
debt. Williams ex parte, 1 Rose, 401. Since that distinction has
become well settled, however, the principle just stated would be regarded
as manifestly incorrect. '

In other cases, it has been held that interest when due becomes a part
of the debt which the one party owes the other, and may be recovered in
an action of debt ; and further, that it is so far a distinct debt that it may
be sued for in a separate action. Williams v. Fowler, 1 Stra. 410 ; Her-
ries v. Jamieson, 5 T. R. 556 ; Doran v. O'Reilly, 5 Dow. 188 ; Dickenson
v. Harrison, 4 Price, 286 ; Baylis v. Ringer, 7 Carr and P. 691.

Laying aside the notion of damages, there does not seem to be much
difference between saying that interest is an incident to the debt, and that
it forms a part of it. In the cases in which the former mode of expression
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is adopted, the language used is very strong, to show the intimacy of the
connection between the principal and its accruing interest. In inson
v. Bland, 2 Burr. 1087, for example, Lord Mansfield says, where a man
brings an action of assumpsit for principal and interest upon a contract
obliging the defendant to pay such principal with interest from such a
time, he complains of the non-payment of both ; the interest is an accessory
to the principal; and he cannot bring a new action for any interest grown
due between the commencement of his action and the judgment in it.
See also Guthrie v. Wickliffe, 1 A. K. Mar. 584. Again, in Reid v. Rens.
Manuf. Co., 3 Cowen, 425, Sutherland, J., after citing a number of
authorities to show that interest may be recovered for money lent, money
had and received, &c., remarks : “These cases appear to me to put the
claim of interest upon its true principle. They consider it as a

incident to the principal debt, and imply a promise to pay it from the day
the debt becomes due, if it is not paid. This promise is supported by the
universal obligation which restsupon every man to render a just equivalent
for the use or detention of that which does not belong to him.” ~And in
the same case, before the Court of Errors, 5 Cowen, 609, Spencer, Senator,
as already noticed, declares the great principle in the law of interest to be
that its allowance by the courts as an incident to the debt, and invariably
following it, is founded solely upon the agreement of the parties. He
adds, however, referring to the leading decisions in which interest has
been held to follow the debt as a legal consequence, as distinguished from
its allowance by the jury by way of damages: “In these classes which
have been enumerated, the interest is considered a necessary incident to
the debt, following it, as is said in one of the cases, like a shadow
following its body.”

But it is believed tobe a more correct form of expression to say that in
such cases, the interest becomes a of the debt itself. Such was the
lan, used by Holroyd, J., in Higgins v. Sargeant, 2 Barn. & Cres.
848, who observed, that when the interest becomes payable by virtue of a
contract, express or implied, then it becomes a part of the debt itself, and
consequently it would then be no answer to an action of debt for the
de?::gant to show that he had paid the ’Vi“"i al sum advanced. And by
Baldwin, J., in Bainbridge & Co. v. ilcocia, 1 Bald. 539, who stated
that in all cases of interest accruing from the time when an account is
liquidated by the parties, when it is settled or liquidated by presumption
of law from the conduct of the parties, or their implied agreement, by an
award, a report of auditors or a master, an inquest or a jury, it becomes
as much a part of the debt due by the contract, as the original sum out
of which it arose.

As to the right to bring a separate action for the interest, this it would
seem cannot be done under ordinary circumstances, but only where by
express contract it is made payable at a different time, or otherwise
severed from the principal. In Hollisv. Palmer, 2 Bing. 718, Tindall, C.
J., says in reference to the claim to sever the contract to pay interest from
the contract to pay the principal : “ Perhaps in cases where there is an
express contract to pay interest independently of the principal, there might
be ground for sucﬁ an argument; but in ordinary cases, interest has
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always been deemed a mere accessory of the loan, and when the demand
for the principal is barred, the accessory falls along with it.” :

Having thus seen the relation between the interest and principal, as
recognised by the authorities, there will be no difficulty in applying the
general rules of law with regard to the appropriation of payments to such
cases ; or rather their want of application is obvious.

‘Where interest is given merely as damages, at the discretion of the
jury, it is clear there are not two debts between which an election can
be made. Until the verdict is rendered, the claim to interest is not only
unliquidated, but altogether uncertain and contingent. The instruction
of the court in such cases is not that the jury must give interest if they
find for the plaintiff, but that they may allow it if they see proper, by
way of damages. And after the verdict is rendered, and qu;ment
entered thereon, the interest becomes a part of the debt due upon the
judgment.

) ere interest is allowed by law, whether it is considered as an ‘inci-
dent merely, or as forming part of the principal debt, it is equally evident
there are not two distinct J;bt.s. But if that objection be waived, the
doctrine that a payment must first be applied to the satisfaction of the
interest cannot be sustained. The principal is the debt which bears
hardest upon the debtor—alone carries interest—is the debt first created,
and unless there is a special agreement to the contrary, first becomes due.
Every circumstance which would indicate the intention of the debtor,
and 1t is his presumed intention that must govern, ret%uires that the pay-
ment should be applied to the principal rather than the interest, as more
favorable to him. It is therefore conceived that the inquiry, how a pay-
ment must be applied upon a debt bearing interest, cannot be answered
by a reference to the general principles of law above stated as to the
.pgopriation of payments.
ut, it may be said, one rule of the civil law upon this subject is, that
in debts which are of a nature to produce interest, the application is made
to the interest before the principal: 1 Domat's Civil Law, 907 ; 1 Pothier
on Obligations, 530 ; Burge on Suretyship, 131, 182; and that this, as
well as the other branches of the civil law doctrine of ap'[:so riation, has
been incorporated into the common law. Cowen, J., in his learned note
to Pattison v. Hull, 9 Cowen, 773. If such be the fact, it must be either
because this rule forms an essential part of the civil law doctrine, or has
been distinctly adopted }x the common law decisions. So far from its
being an essential part of that doctrine, however, it is clearly an anomaly,
contradicting all its other rules, and is based upon reasons entirely different
- from those by which they are sustained. In the first place, it does not
allow an election either to the debtor or creditor, but makes the appro-
riation without regard to any presumed intention on their part. Again,
if the principal and interest are treated as one debt, there is no room for
choice between them ; if as distinct debts, the application should be made
to the principal rather than the interest, because, as before stated, it is
most_ burdensome to the debtor—alone carries interest—is first created,
and, unless by agreement, first becomes due. The adoption into the
common law, therefore, of the general principles of the civil law with
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regard to the appropriation of payments, does not of necessity involve the
recognition of this rule. '

To ascertain whether it has been expressly sanctioned, the cases them-
selves must be examined. In Kissam v. Burrall, Kirby, 326, already
cited in another connection, there is a statement indeed that the doctrine
of appropriation applies to the case of principal and interest; but all that
follows is an announcement of the general rule of appropriation, and a
declaration that the principal case must be decided according to the cus-
tom of the place where the transaction occurred, and the conduct of the
parties. And in Barclay & Co. v. Kennedy, 3 Wash. C. C. R. 850, also
" cited in the same connection, there is a direct reference to the doctrine
of appropriation as one of the grounds upon which the legal method of
computing interest is supported ; but the general rule only is mentioned,
and there is an evident error in the opinion that if neither party directs
the application of a payment, the law will appropriate it according to the

resumed intention of the creditor to the interest, because it does not carry
interest. Each of these cases proceeds upon the supposition that the
principal and interest are so far distinct debts that an election may be
made between them. In Gwinn v. Whittaker, 1 Har. and J. 756, Chase,
C. J., after stating the general principles of appropriation as favoring the
debtor, says: “ Lfoney paid by the debtor must first be applied to extin-
guish the interest, and the surplus, if any, to consume so much of the
grincipd, and the debtor has no election to make a different application.”

his is a direct statement of the civil law rule that partial payments shall
first be applied upon the interest, and excluding an election ; but that law
is not referred to, nor is any reason given for the opinion. No other case
has been met with, unless indeed those in which the legal method of com-
puting interest is laid down, that has any bearing upon the adoption of
the rule in question. Of the cases just noticed, the two former rather
contradict t%at rule in its distinctive features ; and the latter, although it
adopts the rule, cannot be considered as borrowing it from the civil law,
but in this farticular merely announces the legal method of computing
interest, in language somewhat peculiar.

With regard to the cases themselves, in which that method- is estab-
lished, it will be observed that they do mot proceed upon any supposed
application of the doctrine of the appropriation of payments; nor is an
argument in their favor drawn from that source. e general principles
of the doctrine do -not afford any; and the civil law rlsz upon this par-
ticular point has been seen to be an anomaly, having no necessary or
even appropriate connection therewith. It can onmly ci\im consideration,
therefore, so far as it is founded in reason and justice ; and in these cases,
and very properly, the reasons themselves are sought after, which may be
regarded as having caused its introduction into the civil law, and by which
it must be sustained, if at all, as a part of the common law, and not the
mere naked fact of its existence in another system, which could confer
u})on it no binding authority. It will thus be seen that the legal method
of computing interest cannot be sufpomd, by reference to the doctrine
of the appropriation of payments. In our law, at least, it does not form
a part otP that doctrine; and it will therefore be necessary, in order to
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arrive at a satisfactory conclusion as to its correctness, when compared
with the mercantile-method, to examine the other grounds upon which it
has been made to rest.

(2.) The second and principal ent in favor of the adoption of the
legal in opposition to the mercantile method of computing interest, is,
that compound interest is thereby-avoided. That this is considered the
essential feature and groundwork of that method, is obvious from the
fact that, in the form of an exception, it is incorparated into the rule
itself, namely : that where a payment is made which is not equal to the
interest then due, the surplus of interest must not be added to the princi-
pal 80 as to carry interest. After such scrupulous care to avoid the
compounding of interest, it will be reiuded as strange if that end has
not been accomplished ; and yet such is the fact. What is equally
strange is, that a principle, which admits of mathematical demonstration,
and is, therefore, of universal application, should in this case alone have
been overlooked. That principle is, that whenever a rest is made in an
account, and balance struck by adding principal and interest together,
and such balance is taken as a mew principal, the interest is thereby
compounded. This is recognised to be true when applied to merchants’
accounts, and the caloulation of interest according to the mercantile
method, although at each seftlement the sum of the payments may ex-
ceed the interest then due. Tt is continually admitted and acted upon
by courts of chanoery, in the directions given to masters, to make rests
in their accounts against persons acting in a fiducial capacity, who have
made a profit out of funds in their hands. Raphael v. Boehm, 11 Ves.
92 ; Schieffelin v. Stewart, 1 John. C. R. 620. And yet, in those cases
where the legal method of computing interest is laid down, it has been
supposed that because interest 18 at no time calculated upon a lar%er
amount than the original principal, there is' no compounding. That
there is would be evident, if the different items were arranged in the
form of an account; but because the payments are applied upon the
sum of debt and interest whenever made, leaving but a single item of
indebtedness, this fact is lost sight of.

The statutes against usury prohibit the taking of more than a certain
sum for the forbearance of a certain other sum for one year, and so after
that rate for a longer or shorter time. Where the whole debt is fore-
borne for the whole time, no more than that rate can be allowed, what-
ever the length of time may be. But if a part of the. interest is paid
before the expiration of the time, it will give the creditor more than that
rate for the whole time, namely : the use of the money from the time it
is paid. It was for this reason that the older cases prohibited the taking
of interest in advance, or at any time during the term for which the
principal was lent. Again: the law regards the principal and its accru-
ig interest for other purposes, at least, as forming but one debt ; and for
that reason, as already seen, the general rule governing the appropriation
of payments will not apply to this case. If this be correct, 1t cannot be
said, when there is an gate amount due for principal and interest,
and a payment is made, that the surplus consists of principal merely, upon
which interest may afterward be computed without compounding.
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But for all the purposes of the present argument, the proposition that
at every rest there is & compounding of interest, may be clearly éstablished
by reference to ome or two facts, whose correctness, if doubted, can
readily be verified. If payments are made for 2 number of years, regu-
larly at the end of each year, upon a debt consisting either of but one
item or of several items, creat«ro from time to time, each payment being
more than the interest then due, and interest be computed according to
the legal method, and also according to the mercantile method, by balanc-
ing the account once a year, the results will be precisely the same. If
the payments are made less frequently than once a year, the balance of
debt shown by the legal will be less than by the mercantile method.
And if they are made oftener than once a year, the amount due the
creditor will be greater by the legal than the mercantile method. The
reason of this is obvious : in the first case, there are an equal number of
rests occurring at the two periods by the two methods ; in the second,
the rests are more frequent by the mercantile than the legal method ;
and in the third, more frequent by the legal than the mercantile method.
If, then, in the first case, the latter necessarily produces compound interest,
the former does likewise, because the results are the same. And if, in
the third case, the amount shown to be due by the latter contains com-

und interest, that shown to be due by the former contains compound
1nterest by so much the more, because 1t is greater, and the excess can be
attributed to no other source than the difference in the method of com-
puting interest. The oconclusion is therefore stated without hesitation,
that by the legal as well as the mercantile method, every rest in the cal-
culation gives compound interest, and where the payments are made
oftener than once a year, the compounding is more é:quent, and the ac-
cumulation of interest, therefore, greater by the former than the latter.

It may here be remarked, with reference to the cases of Williams v.
Houghtaling, 3 Cowen, 86, and the Miami Ezporting Co. v. The Bank
of the United States, 5 Ohio R. 260, before cited, where the interest was,
by agreement, to be paid at stated periods, and was not due when the
partial payments were made, and where it was held that the payments
should be applied to the extinguishment of the principal, and such pro-
portion of the interest as had accrued on the principal so extinguished—
that even in them there was a compounding of interest corresponding
with each payment, and though not as great as by either the legal or mer-
cantile method. The payments being applied to the principal, and a pro-
portionate part only of the interest, at each rest there was a surplus of
interest which was not added to the principal, and did not afterward
carry interest. As far as this surplus was concerned, there was no com-
pounding ; but that part of the interest which was added to the princi-
pal before the payment was deducted, was thereby compounded.

(3.) The third ground on which it is contended that the legal method
of computing interest is more correct than the mercantile, is stated in
the form of an objection to the latter. Thus it is said that if the princi-
pal debt is left to continue upon interest, and interest is computed upon
the payments as they are successively made, a debt will, in the course of
a fow years, be wholly extinguished by payments of interest, without
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paying a cent of the principal. Stoughton v. Lynch, 2 John. C. R. 214;
Commonwealth v. Miller, 8 Serg. & R. 457. The proposition, as thus
announced, is true; for that result would follow, if the rate of interest
was six per cent. per annnm, in less than twenty-fivc years, and if a
higher rate was.employed, within a shorter period. This argument,
indeed, will go very far to show the justice and propriety of allowing
compound interest in many cases, because the result just stated is a con-
sequence of the oomtgnt.atlon of simple interest only on the debt, for the
whole time, and on the payments from the time they are severally made,
or which is the same thing, applying each payment upon the principal
exclusively. But so far as it is intended to refer to the mercantile method
of computing interest, it is based upon a misconception. According to
that method, rests are made in the account, and a balance struck at the
end of every year, or, sometimes, by the course of dealing between the
parties, at shorter or longer intervals; but that rests shall be made, is
one of its essential features. And if this qualification should be attached
to the above statement, it would be found wholly untrue. By thé¢ mer-
cantile, as well as the legal method, the payments are applied first in
satisfaction of the interest, and afterwards, as to the surplus, upon the
principal. The only difference between them is, that by the latter the
application is made at the time of payment, and by the former at the
end of each year or other regular interval. They both give compound
interest, though in a different form; and the foregoing argument, there-
fore, which can only be brought to bear against simple interest, does not
touch the real distinction between them.

It will thus be perceived that the present discussion, as to the relative
merits of the legal and mercantile methods of computing interest, is
narrowed down to a single point, namely : whether it is more correct to
make a rest at each payment, and thereby compound the interest as often
as payments are mure, or to balance the account at the end of each year
(for this is the regular mercantile method), and thereby compound the
interest yearly. Only one or two brief suggestions will be made upon
this point by way of conclusion.

It may be advisable, however, in the first place, to introduce a single
example for the purpose of illustrating thie relative amounts obtained by
the different modes of computing interest. Suppose, then, that there s -
a debt due of $20,000, bearing interest at the rate of six per cent. per
annum, and that payments are made on the same to the amount of
$2,000 & year for ten years, in equal quarterly instalments of $500 each.
It is evident that if no interest 18 allowed on either side, the payments
will, at the end of that time, just cancel the debt. If simple interest
only is computed on the debt for the whole time, and on each payment
from the time it is made, the amount due the creditor at the end of ten
years will be $6,150. If the mercantile method is adopted, or the
account balanced at the end of every year, and the balance thus found,
consisting of principal and interest, carried to the new account, and made
to carry interest, there will be $8,862,28 due. And if the legal method
is employed, or interest computed at the end of every quarter, and the
payments applied first to the interest and the remainder to the principal,
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the amount due will be £9,146,41. It will thus be seen, that the calcu-
lation of simple interest omly, and the legal method, form the two
extremes—the one allowing no compounding, and the other that interest
shall be compounded whenever a payment is made, in this case every
quarter—and that the mgrcantile method, by which interest is com-
*pounded once a year, is intermediate in its results. Other examples
might have been emplozeed, which would have shown, in a more striking
manner, the difference between th:al:gal and mercantile methods, for
that difference is augmented in an erated ratio as the payments are
multiplied or the time prolc:;fed. But the one already given will show
that it is of real and practical importance, and the extent to which it
may and has been carried, will be seen by reference to the case of Clan-
certy v. Latouche, 1 Ball & Beat. 420, already cited, where the only
point in issue was, which of the two methods of computing interest
should be adopted, the difference in their results appearing to be about
£24,000.

The first suggestion that will be offered on the relative merits of the
legal and mercantile methods of computing interest is, that the former
discourages prompt and r:gid payment on the part of the debtor. At
each payment a rest is made, and the oftener he paye the oftener the
interest will be compounded against him. Every payment, therefore,
being the occasion of a new compounding of interest, it is evidently
to his advantage to delay the payments as long and make them as
seldom -as ble. By the mercantile method, on the other hand,
the time of compounding does not depend upon the time when the
Eymenm are made, but occurs at teglmr intervals without regard to

em.

Again : the mercantile method has been uniformly employed almost
from time immemorial, by that class in the community who are more
interested than any other in establishing a correct rule for computing
interest where partial payments are made, who have more frequent
occasion to use such a rule in practice, and therefore have better oppor-
tunities of judging of its convenience and justice. The unanimous
approval of this method, by mercantile men, affords a strong argument
in its favor; the more 8o, a8 it is less beneficial to them than the legal
method. As already seen, where payments have been made oftener than
once a year, the latter produces a greater accumulation of interest, and
it would be to the advantage of the creditor, or person keeping the
interest account, to employ it rather than the other. And it has been &
matter of surprise with some, in view of this fact, that merchants should
continue to-adhere to the method which is less favorable to them. The
reason seems to be this: that as they have dealings with those who are
their creditors as well as with those who are their debtors, as between
the same parties the transactions are often mutnal, and the balance
uncertain and fluctuating, it is desirable for all concerned not only that
some uniform rule of computing interest shall be observed, but that it
shall be convenient and equitable. Under the influence of this motive,
and with every means of judging of the fairness of its operation, the
have adopted what has before been explained as the mercantile meth
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and their sanction thus given, is entitled to the highest consideration in
deciding upon its correctness.

There is a notion, moreover, which is not confined to merchants, but
prevails amongst all classes of the community, that interest accrues from
year to year. Whether it originated in the language of the statutes
against usury, in a supposed analogy between the profit or increase of
money and the natural productions of the earth, which can only be pre-

red for, brought to perfection and secured, within the compass of the
z)‘ur seasons, or in some other source, it would be difficult to ascertain.
And yet the fact of its existence is no less certain. The language of
Lord Elden, in Raphael v. Boehm, 11 Ves. 102, that in the ordinary case
of a mortgagee in possession, there is a debt de dic in diem carrying in-
terest, may indeed be strictly accurate. And this opinion may equally
apply to every other case where there is a debt already due. But there
is, nevertheless, much reason and justice in the popular impression. The

rofit realized from the use of money does not grow out of the money itself,
gut of the business or adventure in which it is invested, and cannot,
therefore, be said to have arisen until returns have been had from that
business. Although, in many cases, there may be a more rapid accu-
mulation of profit, yet, in the regular course of the ordinary and perma-
nect business of the community, the return of the money employed, with
its accruing gain, cannot safely be relied upon in less space of time than
a year. And the notion that interest accrues from year to year has thus
a strong foundation in experience of practical men, if not in law. Interest,
moreover, promptly exacted at short intervals, not onl{ partakes of the
nature of interest regularly and rapidly compounded, but is, in fact, the
same hardship in another form.

The principal, or rather the only ground of objection to the mercantile
method is, that it gives compound interest. There appears to be an
unreasonable, not to say a blind, prejudice against the compounding of
interest, which can be considered in no other light than as the last rem-
nant of the prejudice which in early times caused the school divines to
braud the practice of taking interest as being contrary to the divine law,
both natural and revealed, and the canon law to proscribe the taking of
any, the least, increase for the loan of money as a mortal sin. 2 Blacks.
Com. 454. It is based upon a mere abstraction, without regard to cir-
cumstances. For although in certain cases, and under particular forms,
the compounding of interest mzzcbe unjust and oppressive, it by no means
follows that such must be the fact always, and under all cirumstances.
The unreasonableness of this prejudice is fairly illustrated by the present
case, where, without investiga(.ion or a comparison of results, the desire
to avoid compound interest in name has caused its adoption in a more
aggravated form.

or the foregoing reasons, but especially because uniformity would
thus be secured in the mode of computing interest, it is conceived that
the mercantile method of making rests only at the end of every year
should be employed in all cases where there have been partial payments,
as well upon bonds, notes, &c., as upon running accounts. e confu-
sion and uncertainty that exists in every part of the law respecting inter-
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est may well excite surprise. But it is above all a matter of astonish-
ment, not only that different courts should have followed different modes
of calculating interest, but that the same court should have allowed of
opposite and conflicting rules in cases which were precisely the same in
form, and which, it was acknowledged, could not be distinguished from
each other in principle. The continuance of this inconsistency in the
decisions shonlg not be tolerated ; and in the selection of the mercantile
method for the cases just mentioned, not only would uniformity be intro-
duced, but a rule adopted which is alike fair and equitable, under all cir-
cumstances. The balance would thus be struck, and interest compounded,
at the end of every year, and not, as by the legal method, at the time of
the several payments, let them be as frequent or irregular as they might.

If the inquiry should be made whether the courts of the several States
in which the legal method is already established by express decision,
should change their rule, it may be answered, that they would violate no
principle in 8o doing. The taking of compound interest is not usurious;
and where the parties contract for it after the interest has accrued, their
contract will be enforced. Besides, as between the I and mercantile
methods, there is no choice whether the interest shall be compounded or
not, the former in all ordinary cases giving a greater amount of compound
interest than the latter. The only plan upon which the compounding of
interest can be entirely avoided is to compute simple interest only upon
the whole debt for the whole time, and upon each payment from the time
it was made. But if this rule should be adopted, the result already
noticed would follow, that in a few years, by the payment of interest only,
the whole debt would be extinguished ; from which it appears that m
many cases justice requires that interest shall be compounded.

There will be less objection to the proposed change where the legal
method has been avowedly introduced as a rule of practice merely. This,
indeed, is the real effect of all the decisions in its favor. Itis recognised
not as being right in itself and of necessity, but as appearing to be just
and eal:itable under the circumstances in which it been adopted.
And the same reason would require that it should be abandoned for
another and more fair and correct rule, if any such can be found. A
rule of this description existinii::ethe mercantile method of computing
interest with yearly rests, the r should be established and acted upon
by the courts in all cases where partial payments have been made.
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18. At what Time a Bill or Note faills due, and at what Time Actions
may be brought therecon by the Different Parties.

1. The maker of a promissory note is bound to pay it, upon demand
made at any seasonable hour of the last day of e, and may be sued
on that day, if he fail to pay on such demand. Staples v. Franklin
Bank, 1 Met. 43; Henry v. Jones, 8 Mass. 453; Farsum v. Fowle, 13
Mass. 89 ; Shed v. Brett, 1 Pick. 401 ; New England Bank v. Lewis,
® Pick. 125; City Bank v. Cutter, 3 Pick. 414 ; Boston Bank v. Hodg-
es, 9 Pick. 420 ; Church v. Clark, 21 Pick. 310.

2. If a note is made payable at a bank, there is no default of payment
on the part of the maker until the close of the usual banking hours, on
the last day of grace, at such bank. Church v. Clark, 21 Pick. 310.

3. If no particular bank is named, the hour will be determined by the
usual banking hours at the bank, or several banks, in the place where the
nete is payable. Ibid.

4. In the absence of proof to the contrary, the legal presumption is,
that throughout the United States three days’ grace is allowed by law on
bills of exchange and promissory notes. Wood v. Corl, 4 Met. 203

. b. Post-notes, issued by a bank, are payable on demand made at any
time, on the last day of grace, after the known and usual hour of open-
ing the bank for business, and may be put in suit on that day, if pay-
ment is refused.  Staples v. Franklin Bank, 1 Met. 43.

6. Under the Rev. Stat. c. 33, § 5, grace is to be allowed on poet-
notes issued by a bank and made payable at a day certain, * with inter-
est until due, and no interest after,” though the bank insert a memoran-
dum on the margin of the note that it is * due ” on such day. Mechan~
scs’ Bank v. Merchants’ Bank, 6 Met. 13.

7. A bank post-note was made payable in a certain period of time,
with interest ¢ until due, and no interest after,” and a memorandum on
the margin stated that it was “ due” on a day named, which was the
last day of such period. It was Aeld, that the bank was entitled to grace
on such note. French v. Franklin Bank, 21 Pick. 483.

8. No usage, nor any agreement, tacit or express, of the parties to a
promissory note, as to presentment, demand, and notice, will accelerate
the time of payment, and bind the maker to pay it at an earlier day than
that which is fixed by the law that applies to the note. Mechanics’
Bank v. Merchants’ Bank, 6 Met. 13.

9. A usage among banks to regard a bank post-note payable at a fu-
ture day certain as payable without grace, (there being no express stip-
ulation to that effect in the note itself,) would be invalid, inasmuch as it
would be contrary to the provision in Rev. Stat. c. 33, § 5, thgt on .all
promissory negotiable notes, payable at a future day certain, in which
there is no express stipulation to the contrary, grace shall be allowed.
French v. Franklin Bank, 21 Pick. 483.

10. The acceptor of a bill of exchange for the accommodation of the
drawer, may pay it on the last day of grace before thc commencement
of business hours, and forthwith bring his action against the drawer to re-
cover an indemnity. Whitwell v. Brigham, 19 Pick. 117.
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11. A payment of such a bill of the acceptor on the second day of
ﬁ:we, may take effect as a payment at the commencement of the last

y of , 88 against the drawer. Ibid.

12. An action may be maintained u a note against the maker,
where the writ is made after sunset on tl':?last day of grace, and is de-
livered to an officer on the next day, although there is no demand of
payment before the writ is made. Butler v. Kimball, 5 Met. 94.

18. An action was sustained which was commenced against the in-
dorser on the day the note was due, but after notice had been put into
the post-office, though before it could be received by due course of mail.
Shed v. Brett, 1 Pick. 401.

14. Where a writ against the indorser of a note was delivered to an
officer, with instructions not to serve it until after he had given the ins
dorser notice of the non-payment of the note by the maker, and the writ
was not in fact served until after such notice had been given, it was keld,
that the action was not commenced until the service of the writ. Seaver
v. Lincoln, 21 Pick. 267.

15. In an action by the indorsee of a note against the indorser, both of
whom had their place of business in the same town, the writ was served
on the day when the note became due, before notice to the indorser.
Held, that the action was prematurely brought, and that it was an imma-
terial circumstance, that the notice had been put into the hands of the
notary before the writ was in the hands of the officer. New England
Bank v. Lewis, 2 Pick. 125.

16. Where a note was made without the knowledge of the payee, who
was liable as a surety for the maker for a debt due, but not paid, against
which liability the maker had promised to secure the payee, and the
maker caused his own property to be attached for the purpose of secur-
ing the payment of the note; it was held, that the note, until assented
to by the payee, did not constitute a debt * justly due” to him, within
the meaning of Rev. Stat. c. 90, § 83 et seq., and that therefore the at-
tachment might be vacated under that statute, on the petition of a cred-
itor of the maker, who had attached the same property subsequently, but
before such assent was given. Baird v. Williams, 19 Pick. 381.

17. An action will lie against the drawer and indorsers of a bill of ex-
change protested for non-acceptance, before the time of payment has
come. Watson v. Loring, 3 Mass. 557.

18. Where a bill of exchange is protested for non-acceptance, a right
of action accrues immediately to the holder: he is not bound to present
it for payment, or protest it for non-payment, nor, if he does so, does he
thereby affect his right of action on the non-acceptance. Lenoz v. Cook,
8 Mass. 460.

19. A note payable on demand is not regarded as dishonored within
one month after its date. Ranger v. Cary, 1 Met. 369.

20. A promissory note made payable in a given number of days, is
payable in so many days from the day of the date, and exclusive of the
day of the date. ilenry v. Jones, 8 Mass. 453.

21. Upon a note payable in eight years, with interest payable annually,
an action lies for the interest as it falls due, and before the principal is
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ble. Interest is allowed upon each s interest unpaid. Greas:
Ex_’; v. Kellogg, 2 Mass. 568 ; Cooley v. Rose, 3 Mass. 281. :

22. In a declaration upon a note payable by instalments, the plaintiff:
declared that the intervals of two instalments had elapsed, and alleged that
the whole sum of the note was due: this allegation was rejected as sur-

ge, and judgment given for the two instalments due. Twcker v.
dall, 2 Mass. 288. :

23. A promissory note payable on demand, with interest after a lim-
ited term, will support an action brought before the expiration of the
term; and where goods are sold and delivered, to be paid for by such a
note, if the vendee neglects or refuses to give the note, the vendor may
forthwith bring ¢ indegitattu assumpsit  for the price. Loring v. Gur-
ney, b Pick. 15.

24. Where a promissory note was made payable on demand, but with
a clause that it was not to draw interest during the life of the promisor,
it was held, that an action might have been commenced on the note im-
mediately after it was given, and that consequently the statute of limita-
tions began to run on the note from its execution, and not from the time
of the promisor’s death. Newman v. Kettelle, 13 Pick. 418.

25. In assumpsit on a promissory note payable * on demand, with in-
terest after four months,” it was held, that payment might be demanded
immediately, and that collateral evidence to prove that the intent of the
parties was that payment should not be demanded within four months,
was inadmissible. right v. Fisher, 13 Pick. 419, in note.

26. A promissory note for a gross sum, payable on demand, given by
the maker of several notes to the indorser, upon the promise of the in-
dorser to pay the notes and indemnify the maker, will enable the indorser -
to commence an action and attach the maker’s property before the in-
dorser has paid any of the original notes, and before they have become:
due; but he will not be able to recover damages beyond the amount
which he shall have paid on the original notes before the rendition of
judgment. Little v. Little, 18 Pick. 426.

27. The maker of a note, made payable on time, is not liable to an
action thereon before the time has elapsed, although he before that time
has unfairly obtained possession thereof and refuses to return it to the
payee. Ilsley v. Jewett, 2 Met. 168.

14. Evidence and Witnesses.
1. Witnesses.

1. A party to a negotiable security shall not be a witness to prove that
at the time he gave it currency it was void, but to any facts happening
afterwards, he may (if not interested) be permitted to testify. arren
v. Merry, 3 Mass. 27.

2. The rule that a witness shall not be permitted to invalidate a secu-
rity which he has put into circulation, and given credit to by his transfer,
is confined to negotiable instruments indorsed and put into circulation in
the usual course of business, and does not apply to a note overdue, or
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otherwise dishonored. Thayer v. Crossman, 1 Met. 416; Warren v.
Merry, 8 Mass. 27; Churchill v. Suter, 4 ib. 156 ; Packard v. Rich-
ardson, 7 ib. 122; Looker v. Haynes, 11 ib. 498; For v. Whitney,
16 ib. 118; Barker v. Prentiss, 6 ib. 480; Parker v. Hanson, 7 ib.
470; Knight v. Putnam, 3 Pick. 184 ; Butler v. Damon, 15 Mass. 223.

3. The payee of a note cannot be admitted as a witness to prove the
note usurious, in an action by the indorsee against the maker. Parker
v. Lovejoy, 8 Mass. 566 ; Churchill v. Suter, 4 Mass. 156.

4. The declarations of the payee made before the indorsement of the
note were admitted to prove that it was obtained from the maker by
fraud, when the note was overdue at the time of the indorsement. Syl-
vester v. Crapo, 15 Pick. 82.

5. The indorser of a note negotiated after it is overdue is a competent
witness to prove that it was paid before it was negotiated. American
Bank v. Jenness, 2 Met. 288 ; Thayer v. Crossman, 1 Met. 416.

- 6. The payee of a note, who had indorsed it without recourse, is a
competent witness to l"‘rmve an alteration subsequent to its execution.
Parker v. Hanson, T Mass. 470. :

7. Where the promisee has indorsed a note without recourse, he is a
competent witness to prove the execution of the note in an action by the
indorsee against the maker. Rice v. Stearns, 3 Mass. 235.

8. Where a bill was indorsed to A. B. as agent to collect it for the
payees, and A. B. indorsed it to C, in trust for the plaintiffs, and with-
out recourse to himself, A. B. was received as competent to prove the
trust. Barker v. Prentiss, 6 Mass. 430.

- 9. One who executes a note as agent for another is a competent wit-
ness to prove his authority. Rice v. Green, 22 Pick. 158.

10. Where one gives a note as agent of a joint-stock company, of
which he is a member, and a suit thereon is brought against the other
members of the company, he is a competent witness to prove his author-
ity as agent, and also to prove other facts necessary to support the ac-
tion. Tappan v. Bailey, 4 Met. 529.

11. The indorser of a promissory note is not a competent witness to
prove the handwriting of the maker, unless he has a release from the in-
dorsee. Barnes v. Ball, 1 Mass. 73.

12. In an action by the holder of a bill of exchange against an indorser,
a subsequent indorser is not a competent witness to charge the defendant
without a release from the plaintiff. Talbot v. Clark, 8 Pick. 51.

13. The maker of a note is not an admissible witness for the indorser,
without a release, nor if the note is an accommodation note. Bird v.
Cole, 6 Met. 326 ; Peirce v. Butler, 14 Mass. 303.

" 14. But if released by the indorser, the maker is a competent witness
for him. Wheaton v. Wilmarth, 13 Met. 422.

15. In an action by the indorsee against the maker of a note indorsed
in blank, the indorser, although he may have released his claims upon
the note, is not a competent witness to prove that it was pledged to the
indorsee as collateral security for a debt less than its amount. Knights
v. Putnam, 3 Pick. 183.

16. In an action by the indorsee of a negotiable note against the
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maker, — the confession of the plaintiff that he was not interested in the
note, except as collateral security for a small part of its amount, having
been given in evidence,—it was held, that the declarations or admis-
sions of the indorser could not be received to defeat the action. Butler
v. Damon, 15 Mass. 223.

17. In an action by one who had pledged a promissory note payable to
himself, against the pawnee, for not returning it, the defendant cannot
introduce the testimony of the maker to prove that the maker told him
that nothing was due to the payee on the note. Thomas v. Waterman,
7 Met. 227.

18. Where a sale of chattels is made by A, and he receives the pur-
chaser’s note for the price and negotiates it, or it is paid, and the chattels
are afterwards attached as the property of A in an action of replevin
brought by the purchaser against the attaching officer, A is not a com-
petent witness to prove that the sale was in fraud of his creditors. Bai-
ley v. Foster, 9 Pick. 139.

19. But if it be doubtful whether the note is negotiable or not, and if
negotiable, whether it has been in fact assigned, or still remains in the
hands of A, he is a competent witness. Ibid.

20. Where the drawer of a bill of exchange exhibited to the payee, at
the time of drawing the bill, an absolute engagement on the part of the
drawee to accept it, and at the same time communicated to him certain
conditions to which the engagement was subject, it was held, in an action
by the payee against the drawee, that the drawer was a competent wit-
ness to prove such communication. Storer v. Logan, 9 Mass. 55.

21. It seems that the drawer of & bill of exchange payable to his own
order, and by him indorsed, is a competent witness in a suit brought
the indorsee against the acceptor. Pacific Bank v. Mitchell, 9 Met. 297.

22. In an action by the indorsee against the drawer of a bill of ex-
change, the acceptor is a competent witness to prove that he has not
had in his hands any funds of the drawer. Kinsley v. Robinson, 31
Pick. 327.

23. In an action by the indorsee against the maker of a promissory
note, the payee is a competent witness to prove the time of the indorse-
ment. Spring v. Lovett, 11 Pick. 417.

24. In an action by an indorsee against one who signed a promissory
note on the back thereof, the indorser is a competent witness to prove
that the defendant signed the note at the same time with the promisor
whose signature was on the face of the note. Richardson v. Lincoln, 5
Met. 201.

25. In an action by B against C, on a note made by A, payable to B,
and indorsed at the time it is made by C, the declarations and admis-
sions of A are not admissible against C, as A is himself a competent
witness. Baker v. Briggs, 8 Pick. 122. .

26. A note was made by a failing debtor, on which the plaintiff imme-
diately made an attachment of the debtor’s property. Part of the alleged
consideration of the note was an acceptance made by the payee of an
order drawn on him by the debtor in favor of another creditor. A subse-
quent attaching creditor being admitted to defend an action on the note
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under the Stat. 1823, c. 148, it was Aeld, that the plaintiff could not
introduce evidence of his own declarations, made on the day the note
was given, to show that the acceptance was given before the attachment
was made. Carter v. Gregory, 8 Pick. 164.

27. The confession of one of two joint promisors is admissible as
evidence against them both. Martin v. Root, 17 Mass. 222.

28. A subsequent declaration of the same party in his own favor can-
not be used to impair the effect of the first, though made under oath, at
%o;d instance of the plaintiff, and used by the plaintiff in another trial.
29. Where a note was signed by the defendant and one A, and A
- gave in renewal of it a note in which the defendant’s name was forged,

and a suit was brought on the last note, and the plaintiff gave in evidence
declarations and admissions of the defendant, to show an adoption of the
note and take it out of the statute of limitations, in one of which declara-
tions the defendant spoke of the suit's having been commenced ; it was
Aeld, that the service of the writ on the defendant did not raise a legal pre-
sumption that his declarations referred to the new note rather than the
old one, without proof that he knew of the new note, or of the contents of
the writ; that the burden was on the plaintiff to prove such knowledge;
and that it was proper for the jury to determine, upon the whole evidence,
to which of the notes the declarations and admiseions referred. Phillips
v. Ford, 9 Pick. 39,

30. In an action to recover the amount of a draft drawn on the plain-
tiff by partners, and accepted by him, the admissions of one of the part-
ners, that the draft was accepted by the plaintiff “for the accommodation
of the firm, may be given in evidence to charge the other partner.
Gay v. Bowen, 8 Met. 100; Cady v. Shepherd, 11 Pick. 400; Bridge
v. Gray, 14 Pick. §5.

31. In an action against partners on a promissory note made by one
of them in the name of the firm, the confessions of that partner are not
admissible to prove the note a partnership transaction. Tuttle v. Cooper,
5 Pick. 414.

82. In a suit against surviving partners, to recover the amount of a
note given by a deceased partner in his single name, his declarations that
the transactions for which the note was given were for the partnership
business, and that it was a company note, are not admissible in evidence,
if there be no evidence aliunde that those transactions were for the part-
nership. Ostrom v. Jacobs, 9 Met. 454 ; Tuttle v. Cooper, 5 Pick. 414 ;
Robbins v. Willard, 6 Pick. 464.

88. Nor is evidence admissible, in such suit, that one of the surviving

- partners, after the death of the partner who signed the note, recognized
the note as one which the firm was bound to pay, and attempted to bor-
row money to pay it, and offered to take it up and give the note of the sur-
vivors in lieu of it, if it be not shown that this was known or consented
to by the other survivor. Ostrom v. Jacobs, 9 Met. 454.

34. Where, in such suit, there is no evidence that the surviving part-
ners, before the death of the other partner, had knowledge of, or gave
consent to, his giving notes in his own name alone for the debts of the
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.firm; and there is evidence that he, when he gave such notes,

the amount thereof inst the firm, as cash; and also evidence that
the plaintiff knew of the partnership, and made charges against the firm
in other cases; the declarations of the deceased partner, when he bor-
rowed the money for which the note was given, are not admissible in
evidence against the survivors. Ostrom v. Jacobs, 9 Met. 454 ; Green v.
Tanner, 8 Met. 411.

35. In an action by an indorsee against W. on two promissory notes,
ane of which was made by W, and indorsed by J., the other made by J.
and indorsed by W., it appeared, that after the execution of the notes,
but before their maturity, J. had failed, and assigned his property for the
benefit of his creditors, and had been, in consequence thereof, released
by W. from all liabilities to him. It was held, that J., who was offered
as a witness by the plaintiff, was not incompetent, as being interested in
the event of the suit; for he would still be liable to the plaintiff, whether
the plaintiff recovered judgment against W. or not, and the judgment in
this suit could not be given in evidence in an action against J. Eastman
v. Winship, 14 Pick. 44.

86. The payee of a promissory note indorsed it, without consideration,
to K., another creditor of the maker, to enable K. to sue both of their
claims in one action, and K., having recovered judgment in such action,
extended his execution on the land of the maker, and so became a trus-
" tee for the payee. In a subsequent action brought by K. to recover the
land, it was held, that the declarations of the payee, made before the
indorsement of the note, were admissible in evidence to defeat such ex-
tent. Kendall v. Lawrence, 22 Pick. 540.

37. A promissory note, signed by A as principal and by Band C as
sureties, was made payable to the order of B, and placed in his hands
for a special purpose, which was not effected. D afterwards, with the
consent of A, but without the knowledge of B and C, indorsed the note
to an officer, as security for property attached by him as the property of a
corporation of which D was the treasurer and agent. Held, in a suit
on the note, brought by the officer against A, B, and C, that D was a
competent witness for the defendants. ~ Strong v..Buck, 11 Met. 279,

38. A signed a promissory note with B, payable to D, for money lent
by D to B and C, and B and C gave him a written promise of indemnifi-
cation. A paid the note, and brought an action against B and C for
money paid. C was never served with the writ, and it was held, that his
deposition was admissible, B having released him. Gibbs v. Bryant,
1 Pick. 118.

39. In an action by an executor upon a promissory note due his testa-
tor, brought for the benefit of the residuary legatee, who had indemnified
the executor against costs, it was held, that, as the executor was a party of
record, he was not a competent witness for the defendant, although re-
leased by him. Page v. Fagc, 15 Pick. 368.

40. In the trial of an action brought by one of the makers of a note,
who has paid it in full, to recover of the other a moiety of the amount so
paid, the individuals for whose use the note was given and paid are com-
petent witnesses for the plaintiff. Packard v. Nye, 2 Met. 47.
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41. In an action against certain parties who had agreed to be inter-
ested, in certain specified proportions, in a voyage, upon several notes
"given by the agent of the parties for goods bought for the voyage,
brought by one of the vendors, of one of which notes the plaintiff was
payee, and of the others the indorsee, it was keld, that the payees of such
other notes were competent witnesses on the part of the defendants, and
compellable to testify on the question whether, at the time when the notes
were taken, the plaintiff’ and the other vendors had knowledge that other
persons besides the agent were interested in the purchases of the
goods. French v. Price, 24 Pick. 13.

42. The letters from an agent to his principal, and the answers of the
principal written before and soon after the guaranties of two notes by
the agent for the principal, and relating thereto, are admissible in evi-
dence as part of the res gestz against the guarantor; also the letters
of the person whose notes were guaranteed to the principal and agent,
and the letters of the principal to such person. N. Eng. M. Ins. Co. v.
DeWolf, 8 Pick. 56.

43. In an action on a promissory note against principal and surety, the
principal, after being defaulted, is a competent witness to disprove the
surety’s liability. Chaffee v. Jones, 19 Pick. 261. :

44. In an action by the payee against one of the sureties on a note, the
principal promisor, and also the other surety, are competent witnesses
for the defendant, to prove that the sureties have been discharged by the
plaintiff.  Greely v. Dow, 2 Met. 176.

45. A promissory note was made by a firm, payable to A, B, and C,
and a corporation, joint owners of a vessel; the promisees assigned the
note to A towards his share of the earnings of the vessel ; the corpora-
tion assigned all its property, under the insolvent law, for the benefit of
all its creditors, one of which creditors was a bank. A suit against said
firm was brought on said note in the name of all the promisees, for the
benefit of A. Held,that a stockholder in the bank, which was a creditor
of said corporation, was a competent witness for the plaintiffs. Hath-
away v. Crocker, 7 Met. 262.

2. When a Note is Admissible in Evidence, and of what it 1s Pvidence.

1. A promissory note may be given in evidence, on the money counts,
in a suit by an indorsee against the promisor. Goodwin v. Morse, 9 Met.
278 ; Moore v. Moore, 9 Met. 417.

2. A note, though it does not purport to be for value received, is ad-
missible in evidence to support a count for money had and received of
the payee by the maker. Townsend v. Derby, 3 Met. 868 ; Hemmenway
v. Hicks, 4 Pick. 500.

3. The plaintiff may give in evidence, under a count for money had
and received, a promissory note due when the action was commenced,
but which at the time he did not intend to include in the action. Web-
ster v. Randall, 19 Pick. 13; Adams Bank v. Anthony, 18 Pick. 238;
Hodges v. Holland, 16 Pick. 395.

4. A promissory note expressed in the following terms: “ We, the

N
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members of Company G, &c., jointly and severally agree to pay,” &c.,—
and signed by an individual, with the words * urer goz' Company
G appended to his name,— does not, of itself, necessarily import that the
signer is a member of the company ; and therefore the mere produc-
tion of such a note, on the trial of an action against the signer, without
proof that he is a member of the company, is not sufficient evidence of
that fact. Kingman v. Kelsie, 3 Cush. 339,

5. A promissory note may be given in evidence on the money counts,
as well when the action is defended by subsequent attaching creditors as
wh;n it is defended by the original defendant. Moore v. Moore, 9 Met.
417.

6. A promissory note, given on condition that the payee will assign to
the maker a mortgage of land, is admissible in evidence, under a count
for money had and received, the condition having been performed. Pay-
son v. Whitcomb, 15 Pick. 212 ; Randall v. Richk, 11 Mass. 494 ; Floyd
v. Day, 3 Mass. 403.

7. The possession of a bill of exchange by the acceptor, after it has
been in circulation, is prima facie evidence that it has been paid by him.
Baring v. Clark, 19 Pick. 220.

8. When a promissory note, that has been negotiated, comes into the
possession of one of the parties liable to pay it, such possession is prima
Jacie evidence of payment by him, and he is to be treated as the bona
ﬁdc holder, unless the contrary is made to appear. McGee v. Prouty, 9

et. 547 ; Baring v. Clark, 19 Pick. 220; lVPorthampton Bank v. Pepoon,
11 Mass. 288.

9. Where four notes, made by the same maker and indorsed by the
defendant, were in the hands of the same holder, the defendant gave
the holder an order for the payment of the notes out of property conveyed
by the maker to assignees for the payment of the notes in full or pro-
portionably, and the assignees made a payment, after all the notes had
fallen due, which the holder applied to all the notes pro rata, instead of
applying it wholly to the notes which first fell due, the defendant not hav-
ing directed any mode of appropriation. It was Aeld, that, in an action
on two of the notes, the other two, with the indorsements thereon, were
admissible in evidence to explain the appropriation of the money paid on
the order. Washington Bank v. Prescott, 20 Pick. 339.

10. A plea of tender is not supported by proof of a tender of a promis-
sory note due from the plaintiff to the defendant. Cary v. Bancroft, 14
Pick. 315.

11. Where an action brought upon a promissory note was tried upon
the merits, and a verdict of judgment rendered against the plaintiff, and
the note was given in evidence and then placed on the files of the court;
in another action upon the same note by the same plaintiff against the
same defendants, with one other defendant, it was held, that the plaintiff
ought not to have permission to take the note from the files in order to
use it as evidence 1n support of his second action. French v. Neal, 24
Pick. 55.
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3. Signatures,— when necessary to prove them, and Aow proved. '

1. An indorsee of a bill of exchange cannot maintain an action
against the drawer, or acceptor, without proving the signature of the
payee. Blakely v. Grant, 6 Mass. 386.

2. In an action by one as bearer, on a note payable to A or bearer,
indorsed by A, it is not necessary for the plaintiff to prove the hand-
writing of the indorser. Wilbour v. Turner, 5 Pick. 525.

s. i promissory note, {:aynble on demand, with the payee’s name is-
. dorsed, was put into the hands of a broker, to raise money upon it, and
one 8. lent the money, but upon a verbal agreement that the broker
should himself be responsible as guarantor, and should repay the money
at short notice ; the broker, on payment being demanded of him, applied
to the maker, who said he could not then take up the note, but requested
the broker to do o, which he did, and afterwards the broker negotiated
the, note to the plaintiff, in a settlement between himself and the plaintift
In an action by the plaintiff against the maker, it was Aeld, that the note
was not admissible in evidence in support of the money counts, without
proof of the signature of the payee. Dana v. Underwood, 19 Pick. 9.

4. Where the subscribing witness to a note was absent from the State,
other evidence of the maker’s signature was admitted without proving the
handwriting of the witness. Homer v. Wallis, 11 Mass. 309.

5. The comparison of the contested signature of a party to a note with
other writings proved to be genuine, is by the common law of this State
proper evidence. Ibid.

6. Upon the question as to the genuineness of a signature, the opinion
of a writing-master, professing to have skill in detecting forgeries, formed
from a comparison of hands, without any actual knowledge of the
handwriting of the person whose signature is in controversy, is compe-
tent evidence. Moody v. Rowell, 17 Pick. 490.

7. Also the opinion of such a witness, formed on a mere inspection of
the controverted hand, whether it is a free, natural, and genuine hand, or
a stiff, artificial, and imitated one, Ibid.

8. Upon the question as to the genuineness of a signature, the genuine
signature of the same person to a paper not otherwise competent evi-
dence in the case, is admissible to enable the court and jury, by a com-
parison of hands, to determine the question. Ibid.

9. Notwithstanding evidence of the promisor’s acknowledgment of
his signature to a note, he was permitted to introduce evidence of per-
sons acquainted with his handwriting, that the signature was not genuine,
and also to prove the same fact by signatures known to be his. Hail
v. Huse, 10 Mass. 39.

10. A dcposition in which the witness testified that a professed imitation
of the handwriting of his father, who was a public officer, bore a strong
resemblance to the genuine handwriting, was held to be admissible, not-
withstandiug it was objected, that the witness had not laid a foundation
for such opinion, by stating that he had scen his father write; for if the
party objecting had doubted whether the son was sufficiently acquainted
with his father’s handwriting, he should have interrogated him directly
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-a8 to his means.of knowl when the deposition wes taken. Moddy v.
Rowell, 17 Pick. 490. e : . y

11. The deposition of a witness, out of the Commonwealth, was taken,
under a commission from the court, to be used by the plaintiff in an ac-
tion on a promissory note, and the interrogatory put by the plaintiff to
the witness was, whether he signed his name as attesting witness to the
note, and the answer of the witness was, that he had no recollection of
seeing the note executed, or of signing his name thereto, as attesting wit-
ness, although he might have done so. Held, that, by a reasonable im-
plication, it must be understood from the answer, that the attestation to
the note was in the handwriting of the witness ; but that if. this were left
doubtful in the answer, the plaintiff might introduce other evidence of the
handwriting, both of the attesting witness to the note and of the prom-
isor. Walker v. Warfield, 6 Met.- 466. .

4. Of the Evidence to prove Presentment, Demand, and Notice.

L. In an action against the indorsee of a note, evidence that he had
said that the maker had told him that payment had been duly demanded,
i8 not evidence of such demand. Tower v. Durell, 9 Mass. 332.

2. In an action against an indorser, proof of waiver of notice will sup-

ri an - allegation of actual notice. Taunton Bank v. Richardson, 5

ick. 435.

3. But proof of due diligence will not sustain an allegation of actual
notice. Blakely v. Grant, 6 Mass. 386. But see, as to this, Shed v. Brett,
1 Pick. 411.

4. Where the indorser of a note takes security from the maker before it is
due, to indemnify himself against his liability as indorser, and after it is due
receives from the maker the property for which the note was given, and
thereupon promises to deliver up the note to him without further compen-
sation, the taking back of the property and the ‘Promise to deliver up the
note are evidence from which a jury may infer that the indorser has
received due notice of non-payment by the maker. Andrews v. Bond,
3 Met. 434.

5. When a deponent, who testifies to the presentment of a bill of ex-
change to the acceptor, and a demand on him for payment, annexes
to his deposition a copy of the bill thus presented, the deposition is com-
petent evidence, in an action by the indorsee against the drawer, of the
presentment and demand. of such bill, and will be conclusive, unless the
drawer shows a different bill of the same tenor. Sabine v. Strong, 6
Met. 271.

6. In an action on a note discounted by a bank, against an indorser

- conversant with the usage of such bank, an allegation of a presentment and
demand on the maker is supported by evidence of a written demand be-
ing left at his place of business according to such usage. City Bank v.
Cutter, 3 Pick. 414.

7. In an action upon a note payable at a bank, against the indorser, an
averment of a presentment and demand of payment on the promisor is
supported by evidence that the promisor had notice that the note was at
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-the bank on the day it became due, ready to be delivered up on payment.
North Bank v. Abbott, 13 Pick. 465. d poa P

8. Evidence that the indorser of a note was frequently at a certain bank,
transacting business there, and that he frequently took up notes there,
was held sufficient proof of his being conversant with a usage of the
bank to give notice to promisors to pay at the bank, instead of sending
the notes to them and demanding payment. Shove v. Wiley, 18 Pick.
558.
9. Evidence of the usages of the banks of the place where the parties
to a promissory note do business, in regard to notifying the parties, is
admissible as evidence of the agreement of the parties. Jones v. Fales,
4 Mass. 245.

10. The usages of a hank at which the parties to a note are accustomed
to do business, respecting the time of notice and demand on such notes,
mady be proved as evidence of the assent of the parties to such usages,
and of their having waived their legal rights. Blanckard v. Hilliard,
11 Mass. 85.

11. The book of a messenger of a bank who was dead, in which, in the
course of his duty, he entered memoranda of demands and notices to the
promisors and indorsers upon notes left in the bank for collection, was
received in evidence of a demand on the maker, and notice to the de-
fendant as indorser, of a note so left for collection. Welsh v. Barrett,
15 Mass. 380.

12. A record book kept by a bank, in which a clerk regularly entered
certificates of his having given notices to the makers and indorsers of
promissory notes, taken in connection with the testimony of the clerk,
that it was his practice to carry the notices himself to the residence or
place of business of the parties, and that he has no doubt they were car-
ried as usual in the case of a certain note mentioned in the book, though
he has no recollection in relation to such note, is competent and sufficient
evidence to prove that notices were so given in that particular case.
Shove v. Wiley, 18 Pick. 558.

18. Where such clerk produced a printed form, in common use, and testi-
fied to his belief that the notices in question were in the same form, it
was held to be competent and sufficient evidence of the fact. JIbid.

14. A book belonging to a bank, and labelled * Notices to Indorsers,”
in which the entries were in this form: —

¢ Discount Sept. §.
AB. . . 100 . . Lady. . . House.
C.D. .. 100 . . ondek.. . C.R.

Attest, E. F., Messenger,”’—
not stating that A. B. was maker and C. D. indorser, nor that notice was
given to the indorser after a demand on the maker, was held to be ad-
missible in evidence to prove a demand on the maker and notice to thein-
dorser of a note discounted at the bank, it being first testified, that it was
the duty of E. F. as messenger to make a demand on the makers and
give notice to the indorsers of notes held by the bank, and make the
entries in the book, that the entries were in his handwriting, and that he
was dead. Washington Bank v. Prescott, 20 Pick. 339. .

N



168 ' Massackusefts. 989

16. In an action upon a promissory note which was discounted at a bank,
it appeared that the messenger of the bank, whose duty it was to give
potices of the non-payment of notes to the promisors and indorsers, and
to enter their names, and the places to which notices were sent, in a book
kept for that purpose, had absconded and left the State, and that, after
diligent inquiries had been made for the pu , it was found impossible
to procure his testimony. It was Aeld, that the book of the messenger
was competent evidence to prove notice to the indorser. North Bank v.
Abbott, 13 Pick. 465. ‘

16. The entry in the messenger’s book stated the amount of the note,
the day when it fell due, and the names of the promisor and indorser,
with a mark against their names indicating, as was testified by the
cashier, that they had been notified. It was keld, that this evidence was
sufficient to authorize the jury to infer the fact of notice to the indorser.

17. The testimony of the cashier of a bank, that a letter was received,
either by a director of the bank, or by himself, and that they both had
searched for it, and that it was probably lost when a fire happened at the
bank, is not sufficient, without the affidavit of the director also, to let in
parol evidence of its contents. Taunton Bank v. Richardson, 5 Pick.
435.

18. But if the cashier had further testified, that the letter was kept
on the files of the bank, it seems that secondary evidence of its contents
would have been admissible. Ibid.

19. The contents of a written notice to an indorser of a promissor{
note may be proved by parol, without giving notice to produce suc
writing. Eagle Bank v. (?;:apin, 3 Pick. 180.

5. Of the Admissibility of Parol Evidence to affect the Construction of Notes,
and the Liability of the Parties.

1. Parol evidence is admissible, as between the original parties to a
promissory note, to show a want of consideration, or that the transfer was
upon trust, and not absolute, or an illegality or fraud in the transaction.
Stackpole v. Arnold, 11 Mass. 27.

2. Parol evidence of the conversation of the parties, at the time a note
is given in part payment, is admissible to show for what debt it was given.
Dlsley v. Jewett, 2 Met. 168.

3. In an action between the original parties to a promissory note, evi-
dence of an agreement originally by parol, but subsequently reduced to
ggr’i,ting, varying its terms,may be admitted. Lewis v. Gray, 1 Mass.

4. Where notes of a certain description, made after a certain day, had
been declared void by statute, it was held competent for the makers of
such notes, in an action brought against them on the notes, to prove that,
though antedated, they were in fact made after the day. Bayley v.
Taber, 5 Mass. 286.

5. Where one makes a promissory note as agent of another, it is neces-
sary that it should appear upon the face of the note that he acts as agent,
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aid if this dees not so appear, it cannot be proved by other evidence.
Stackpole v. Arnold, 11 Mass. 27. - . '

6. A conveyed his property, in trust for his creditors, to five assignees,
who appointed two of their number to transact the business of the trust,
These two authorized A to act as their agent, and he gave a note * for the

] " Held, in a suit against the two on the note, that parol
evidence was admiseible to show that they were intended as promisors,
and not the five assignees. Paige v. Stone, 10 Met. 160.

7. The defendant having written his name on the back of a promis
sory note before it was delivered to the payee, and the promisee having
written his name above the defendant’s, for the purpose of negotiating
the note, and having erased his name on receiving back the note from the
indorsee, it was held, in an action by the promisee against the defendant,
that the promisee might introduce parol evidence of the circumstances
under which he had written and erased his name, showing that it was not
his intention to change the character of the defendant as an original
promisor into that of a second indorser. Austin v. Boyd, 24 Pick.
64

8. In an action by the holder of a joint and several note signed by
two makers by their individual names, against an officer, for levying the
execution of a prior attaching creditor of one of the makers upon an
undivided half of their joint property, to the exclusion of the execution
of such holder, on whose behalf the officer had attached the same prop-
erty, parol evidence was held to be admissible to show the existence of
a partnership between the makers, and the time and manner of executing
the articles of partnership and the note, and to prove that such note was
given for the partnership account; and the officer having had notice of
the claim of such holder, he was adjudged to be liable in such action,
although it did not appear by the original writ or the execution issued in
favor of the holder against the makers of such note, that the makers were
in partnership. Trowbridge v. Cushman, 24 Pick. 310.

9. Where a note was given by a son for money received by him of his
father, it was held, under Rev. Stat. c. 61, 9, that oral testimony was not
admissible to prove that the money so received was an advancement.
Barton v. Rice, 22 Pick. 508.

10. In an action by the plaintiff as indorsee upon certain promissory
notes indorsed by the promisee in blank and delivered to the plaintiff’s
mother, with intent to transfer the legal interest, and delivered to the
plaintiff by his mother, a writing was produced in evidence, given by the
plaintiff to his mother, in which he acknowledges to have received the
notes in question, signed by the defendant and indorsed by the promisee,
and says, * Said notes I am to collect, and after said notes are paid by
the promisor to me, I will account to her for the same, or deliver the notes
to her, if I cannot recover them of the promisor.” It was keld, that by
the legal construction of this writing it did not necessarily import that the
plaintiff’ received the notes merely as agent to collect them in the name
of his mother, and not as indorsee; ange that it might be explained by
parol evidence ; for as it was collateral to the contracts upon which the
action was brought, it did not fall within the rulc, that parol evidence is
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not admissible in aid of the construction of a written instrment.  Badge
er v. Jones, 12 Pick. 371.

. 11. Parol evidence is not admissible to prove a substitution by parol
of a collateral and conditional contract for an absolute contract m writ.
ing. Hunt v. Adams,7 Mass. 518.

12. In an action on a note that is made payable absolutely, evidence is
not admissible to prove an oral agreement, when the note was given, that
it should not be payable unless the promisor should have certain funds in
bis hands. Adams v. Wilson, 12 Met. 138.

13. Where one had given his promissory note for the amount of his
subscription to increase the ministerial fund of a religious society, it was
held, that parol evidence that such notes were given upon the condition
that the principal should not be called for so long as the interest continued
to be punctually paid, was admissible. Trustees, &c. in Hanson v. Stet-
son, 5 Pick. 506.

14. Where the words, * one half payable in twelve months, the balance
in twenty-four months,” were written at the bottom of a promissory note on
demand, it was held, that either party might introduce evidence to show at
what time, by whom, and under what circumstances, the memorandum
was affixed to the note. Heywood v. Perrin, 10 Pick. 228.

15. But the memorandum being proved to have been affixed to the note
before it was delivered to the promisee, and so constituting a part of the

_contract, it was held, that parol evidence was not admissible to show that
the stipulation for credit was provisional, and on condition that the
promisor should remain solvent.  Ibid.

16. In an action by the payee aguinst a surety on a promissory note
gayable in five months, at which time the principal was able to pay it,

ut had become insolvent before the action was commenced, the defend-
ant cannot give in evidence the plaintiff’s admission that the defendant
refused to sign the note, unless the plaintiff would agree that he should
not be held if the plaintiff should not sue the note as soon as it was paya-
ble, and that the plaintiff agreed to sue it at that time. Hanchet v. Birge,
12 Met. 545.

17. In a suit by the payee against the maker of a promissory note, made

yable absolutely, the defendant cannot give evidence, in defence, that
K: took property of the plaintiff, at his request, to sell and dispose of as
if it were his own, and sold it to A, and took A’s note therefor, which
note he had not collected, and could not collect ; and that he gave to the
plaintiff the note in suit, upon an oral agreement between him and the
plaintiff, that said note was not to be paid unless the defendant should col-
lect A’s note ; such evidence is not admissible to prove that a condition
was annexed to the payment of the note, and has no tendency to show
want or failure of consideration. Underwood v. Simmons, 12 Met. 275.

18. In an action by the payee against the maker of a negotiable note,
in the common form, the defendant cannot give in evidence, by way of
defence, a parol agreement, that, upon his giving a deed of real estate to
the plaintiff, the note should be givenup. Spring v. Lovett, 11 Pick. 417.

19. A borrowed money of an insurance company, and gave an un-
conditional promissory note therefor, payable in twelve months, to the



003 Bills and Notes. 185

order of B, who at the same time indorsed it to the company for the
accommodation of A. Held, in a suit on the note, brought by the com-
pany against B, that he could not give in evidence, by way of defence,
an oral agreement between himself, the company, and A, made when the
note was given and indorsed, that such sum as should be found justly due
from the company to A, on a certain policy of insurance made by them
to him, shoultr be set off’ and applied in or towards the satisfaction of the
note. Si Loufs Perpetual Ins. Co. v. Homer, 9 Met. 39.

20. In an action on a promissory note against the promisor, it was

held, that parol evidence was admissible to show that when the note was

iven he had made an assignment of all his property, to be divided, rata-

ly, among such of his creditors as should become parties thereto,
and thereby discharge him from all their claims against him; and that
the note was given to induce the plaintiff to become a party to the assign«
ment, and was post-dated ; and that when it was given, it was agreed be-
tween the parties, that it should stand as security for the difference be-
tween the amount of the plaintiff’s claim against the defendant and the
amount which he should receive under the assignment, and that onl
such part of the note should be paid as the assigned property should be
insufficient to pay. Case v. Gerrish, 15 Pick. 49.

21. Inanaction by H. against R., for money had and received, H. gave in
evidence a due bill signed by R. of this tenor: ¢ Due H. 3314 pounds of
hay, at my barn, on demand” ; and also gave in evidence, to prove the
consideration of said due bill, a receipt, of a previous date, signed by R.,
in these words: * Received of H. 8150, in full for contract for fifteen
tons of hay ; the hay to be delivered to order, or, if sold, to be accounted
for with H.” H. also gave evidence, that he had received part of the hay
mentioned in the receipt, and that, when the due bill was given, there
was due to him the quantity of hay therein mentioned, which he had de-
manded of R., and which R. had refused to deliver. Held, that R. might

ive Farol evidence that, before he gave the receipt to H., H. agreed with

im for the purchase of more than fifteen tons of hay, at ten dollars per
ton, and that when the receipt was given, R. agreed not to require H. to
take more than fifteen tons, if H. would then pay 8150 ; that H. then paid
R. that sum, and took the receipt ; that H. was to take the hay at R.’s barn,
and R. was to sell the hay as he might have opportunity ; that H. took
part of the hay, and R. sold a part of it, and accounted for the proceeds
with H.; that when the due bill was given, the quantity of hay therein
mentioned remained in R.’s barn, and R. requested H. to take it away ;
that H. thereupon requested R. to take it, and R. did so, and gave the due
bill therefor. ~Held, also, that on proof of these facts H. could not main-
tain his action for money had and received. Hill v. Rewee, 11 Met.
268.

22. In an action against the maker of a promissory note, payable upon
the death of a widow, brought by the administrator of the payee, it was
held, that parol evidence was admissible to prove that the note was given
upon an agreement previously made between the defendant and the
payee, that, if the estimated value of one third of the land of which the
widow was dowable should be expended by the defendant in her support,



the note should be void ; that the promisee had declared, in a conversa.
tion in relation to this note, subsequently to its execution, and in the ab-
sence of the defendant, that the interest, and the principal also, if required,
were to be expended in support of the widow, and that the note was dead ;
and that, upon the death of the widow, the expense of her support by the
defendant had exceeded the value of one third of the land. Crossman
v. Fuller, 17 Pick. 171.

23. In an action on a promissory note, against a surety, it appeared
that, just before the execution of the note, the principal and the plaintiff
conversed together in relation to the agreement in pursuance of which
the note was alleged to have been given, but that the defendant was not
present during such conversation ; that the defendant hesitated or refused
to sign the note, until the plaintiff stated what the agreement was, and
that he then signed it. It was Aeld, that such portion of the conversation
as took place in the absence of the defendant was inadmissible in evi-
dence on the part of the plaintiff. Dexter v. Clemens, 17 Pick. 175.

24. In an action against the surety upon a promissory note, it appeared
that, the plaintiff’ having sold a horse to the principal, & small note was
executed by the principal, and the note in suit was executed, together
with a bond, by the principal and surety, the bond being conditioned that
the principal should not redeem certain real estate then in the possession
of D., whose title would thereby be rendered indefeasible ; and the defendant
contended that the plaintiff was to derive some advantage through D. from
the neglect to redeem the estate, and that the small note and the bond
were the whole consideration for the sale of the horse, and that the note
in suit was without consideration. It was held, that the fact that an
agreement had been made at the time between D. and the plaintiff to pay
the plaintiff something if the estate should not be redeemed, was material
towards establishing the defence, and therefore the testimony of D. that
no such agreement was made was admissible in evidence on the part of
the plaintiff.  Ibid.

6. When Secondary Evidence of the Contents of a Note, &c. is admissible.

1. In an action by two co-executors, upon a promissory note made to
their testator, the affidavit of both the executors, dated Feb. 14, 1832,
was filed in court, alleging that they had never had the note in their
possession. Another affidavit of onc of the executors, dated Nov. 22,
1832, was read to the court, which alleged that the other executor had
had very little to do with the settling of the estate, and was out of the
country ; that after the death of the testator, the deponent had sent for a
trunk belonging to the testator, which he had understood was in the
hands of the defendant; that he received the trunk without the key,
which the defendant said was not in his possession; that deponent had
opened the trunk and looked over the papers therein carefully, and that he
had searched diligently among the papers of the testator, but that na such
note had come to his knowledge or into his possession. This was held
to be sufficient presumptive evidence of the loss of the note to let in evi-
dence of its contents. Page v. Page, 15 Pick. 368.

13
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2. The jury were also instructed that this affidavit was such evidence of
the loss of the note as to let in secondary proof of its contents, and that
if the jury were of opinion, upon the whole evidence, that the note was
not paid to the testator in his lifetime, but remained in the hands and
custody of the defendant, at the time of the testator’s decease, this
would be sufficient to rebut the presumption of payment arising from the
non-production of the note by the plaintiffs. It was held, that the instruc-
tions were unexceptionable.  Ibid.

3. The question, whether the loss of a promissory note has been suffi-
ciently proved to entitle the plaintiff to introduce secondary evidence of
iltzi contents, is to be determined by the court, and not by the jury.

id.

4. A accepted a draft drawn on him by two partners, and they pro-
cured from a bank a discount of the acceptances, by presenting a copy
thereof, which the officers of the bank supposed to be the original. The
partners soon after failed, and assigned to the bank all their dues, de-
mands, &c., and delivered to the bank a trunk of papers; but the ac-
ceptance was not among them. One of the partners was soon after com-
mitted to the State prison, where he died unmarried in about three years,
leaving no papers there, and no administration was taken on his estate.
The other partner, soon after the failure of thc firm, absconded, leaving
his wife, and went to New York, where he resided three or four years, and
then went to parts unknown, and was never again heard of. In about
five ycars and a half after the acceptance was payable, the bank com-
menced an action against A, in the name of the surviving partner, to
recover the amount of the acceptance ; and, in order to introduce secon-
dary evidence of the contents thereof, first gave evidence that inquiry
had been made of the near relations of the partners, who said that the
original was not and never had been in their possession ; that it was not
among the papers of the firm which were left by the surviving partner
with his wife and with his attorney ; but that there was, among the papers
so left, the account of sales, signed by A, for the balance of which the
acceptance was given, as was noted on the margin of said account.
Held, that this evidence was sufficient to warrant the introduction of
secondary evidence of the acceptance. Foster v. Mackay, 7 Met. 531.

7. Burden of Proof.

1. Where by statute promissory notes of a certnin description issued
after a certain day were made void, it is incumbent on the defendant, in
an action on certain notes bearing date before the day, to prove that they
were issued after it, and not on the plaintiff to prove that he received
them before the day. Bayley v. Taber, 6 Mass. 452.

2. In an action by the indorsee against the maker of a negotiable note,
the burden is on the defendant to prove that the note was negotiated
after it was due and dishonored ; and that burden is not removed by proof
that the note was transferred and delivered to the plaintiff before it was
g{isho;g;ed, but was not indorsed until afterwards. Ranger v. Cary, 1

et. .
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3. In a suit by the payee against the maker, on a promissory note,
given in consideration of a promise to forbear to sue a third person for
six months, the burden of proof is not on the payee to show that he has
forborne according to his promise, but on the maker to show that he has
not. Jennison v. Stafford, 1 Cush. 168.

4. In an action against the indorser of a note by an indorsee, who re-
ceived it of the maker, the burden of proof, as to facts set up in avoidance
of the note, is on the defendant, although he was apprised, when he re-
ceived the note, that the defendant indorsed it merely for the maker’s
accommodation. Lincoln v. Stevens, 7 Met. 529.

5. In an action upon a promise to pay a sum of money, in such iron
castings as the plaintiff might wish, he furnishing his own patterns in
case the defendant should not have such as the plaintiff might want, and
the plaintiff having requested that the castings should be made on a bas.
ket belonging to the defendant, the burden of proof was on them to show
that the basket was not a pattern. Perry v. Botsford, 5 Pick. 189,

6. Where a partnership is carried on in the name of an individual, the
burden of proof, in an action on a note in common form signed by such
individual, is on the holder, to show that it was given for the use of the
partaership.  Manufact. Bank v. Winship, 5 Pick. 11.

7. Where one partner gives a note in the name of the firm for his
private debt, the burden of proof is on the person taking such note, in
an action against one who indorsed it without any consideration, to show
that the indorsee knew the circumstances under which the note was
made. Chazournes v. Edwards, 3 Pick. b.

8. In an action against a firm as a party to a note or bill made or indorsed
for the accommodation, or as surety of another, where the contract is the
act of an individual partner, the burden of proof is on the plaintiff to
show that such partner was authorized by the others so to bind the firm, or
that they subsequently ratified his act. A precedent authority may be
implied from the common course of business of the firm, or the previous
course of dealing between the parties. A subsequent ratification may be
inferred from the acts or omissions of the other partners after they
know, or have the means of knowing, of the act of such individual part-
ner. Sweetser v. French, 2 Cush. 310.

9. In assumpsit by the bearer of a note against the maker, the burden
is on the defendant to show that a partial payment, not indorsed, was
made before the transfer. Wilbour v. Turner, 5 Pick. 526.

8. Evidence, in General.

1. It is competent for the defendant, in an action by the indorsee of a
bill of cxchange against the drawer, to prove that the plaintiff holds the
bill merely as agent for the payees, and that they have ordered the
drawer not to pay it.  Barker v. Prentiss, 6 Mass. 430.

2. In an action upon a note payable toa single woman, brought by her
husband and herself after marriage, it is incompetent for the defendant to
prove the marriage unlawful, such matter being wholly in abatement.
Coombs v. Williams, 15 Mass. 243.
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LATE BANKING LAWS.
LovuisiaNa Frxe Bankine Law.

Tue principal feature which distingnishes this law from those of the
other States, is that which requires the banker to keep on hand one dol-
lar in coin for every three dtjlars of liabilities, exclusive of circulation,
The Bank of New Orleans, (or any other new Bank under the law,) with
a capital of $1,000,000, and with deposits, bank balances, &c., to the
amount of three millions of dollars, must keep one million of dollars in
coin on hand. It may be remarked, however, that the incorporated Banks
of that city have for some years kept up that proportion of coin, and
generally a much larger sum.

The first Bank under the general law of Louisiana was organized at
New Orleans last week. It is entitled “ The Bank of New Orleans,” with
a capital of one million of dollars, and the following gentlemen as
directors: W. P. Coxversg, Joun Fox, StepnenN Prick, E. H. WiLsox,
C. Yavrg, Jr, L. H. Prack, F. F. Forger, H. F. McKgxNxa, J. C. Goon-
ricH, L. C. Jurey, and E. G. Rogers. W, P. CoNvErsg, Esq., has been
chosen President, W. P. Gravson, Cashier, and the Bank will probably
cominence operation in October next. The N. O. Bulletin adds:

“It affords us real pleasure to chronicle this first organization of a Free Bank in
our State. It will commence business under the most favorable auepices. Its capital
is ample; its subecribers are among our most wealthy and reeponsible citizens; and
the officers elected last evening are not only well known as sagacious, prosperous and
enterprising merchants, but enjoy in an eminent degree the confidence of the com-
mercial community. ‘With such elements of success, it cannot fail to be profitable to
the stockholders, and of great public benefit.”

As the general banking law of Louisiana differs from those of other
States, we furnish a synopsis of the act, as passed April, 1853.

1. Any one or more persons may transact the business of banking in the State,
and establish offices of discount, deposit and circulation.

§ 2. Buch. corporations “shall have power to discount bills, notes and otber
evidences of debt ; receive deposits; buy and sell gold and silver bullion, foreign coin
and bills of exchange; lend money on real estate and personal security, and to
exercise all incidental mem pecessary to carry on said business”™ The aggregate
capital stock of such banker or corporation shall not be less than one hun:
thousand dollars,

8. Any number of persons more than five, associating themselves for the
of banking under this act, may constitute themselves a corporation, and are author-
ized to become a corporation, with powers and authority—

1. To have and enjoy succession by a corporate name, for any period expressed
and limited in the articles of association, not exceeding twenty years.

2. To hold, receive, purchase and convey all or any property, real and personal, as
may be indispensable to the objects of the association ; provided. that the real estate
shall be such as is necessary for the transaction of their business, or such as shall
have been mortgaged to them in good faith as security for loans; or such as shall be
conveyed to them in good faith as security for loans previously contracted; and also
such as they may purchase at sales, under judﬂgments or mortgages held by them-
selves. They shall not bave the privilege of holding any real estate longer five
years, except such as is neceseary for the transaction of their business.

8. To use a corporate seal, as described by the articles of association.
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4. All managers and directors to be citizens of the State of Louisiana ; the number
of whom to be prescribed in the articles of association.

5. To make and ordain, and revise, alter or repeal by-laws for the proper manage-
ment of the corporation.

. §6. All stock subscribed in associations formed under this act must be paid in full
10 specie, within twelve months after the commencement of business.

§ 7. No loan shall be made by any such company on a pledge of its own stock.
§ 8. Shares in such corporations shall be deemed personal property, and transfera-

ble in conformity with the by-laws. No stockholder shall be liable for its debts fora -

greater sum than the amount of his shares. Unincorporated bankers shall be liable
to the full amount of their obligations and contracts. The liabilities as stockholders
shall apply to persons on the books of the company, as such, and also to any equita-
ble owners of stock; and to such persons who shall have advanced the purchase
money or instalments in bebalf of minors; also, to guardians or trustees who shall
invest funds in such stock.

. § 4. Corporations under this act shall be organized by written articles of associa-
tion, duly executed by a notarial act, and recorded in tge office of the Recorder of
Mortgages—a copy whereof to be filed in the office of the Auditor of Accounts, and
published once a week, for four weeks, in the official journal of the State.

§ 5. The act thus recorded and published, shall contain the signatures of the sub-
scnibers and associates; the name of the banking company; the name of the place
in which the business is to be carried on; the amount of capital; number of shares;
names and places of residences of the shareholders, and shares held by each; the
period fixed upon for commencement and also for termination of business; number of
directors, &c.

§ 9. The responsibility of shareholders shall cease in respect to stocke duly trans-
ferred by them in faith, and without intent to evade any responsibility as
holders. " The assignee in such cases shall assume the liability o! such prior share-
holder for the debts and contracts of the corporation.

§ 10. Every banking company established under this act shall, on proof of
insolvency or of non-compliance with the provisions of the act, forfeit its corporate
rights; and the District Court, at the instance of any creditor or of the Auditor of

Public Accounts, on proof thereof, shall appoint commissioners to liquidate the -

affairs of such corporation.

§ 11. The Auditor of Public Accounts is authorized to cause to be engraved and
})rmted, in the best manner to guard against counterfeiting, circulating notes of dif-
erent denominations, not less than five dollars each: such blank notes to be counter-
signed, numbered and registered by him, “so that the notes issued to the rame
banker or banking company shall’ be uniform.” Such notes shall be stamped
“ secured by Pledge of Public Stocks.”

§ 12. Banks and banking companies established under this act, upon depositing
with the Auditor the bonds of the United States, or of the State of Louisiana, or of the
consolidated debt of the city of New Orleans, shall be entitled to receive from the
Auditor an equal amount of circulating notes in blank. Such stocks shall always
belequivnleut to a six per cent. stock, and receivable at not more than their par
value,

§ 13. The Auditor shall collect the interest upon all bonds and stocks deposited
with him, and over the same to the parties making such deposit, so long as the
market price otP:ge stocks or bonds does not fall below the rate originally taken by
him. In case of depreciation, the Auditor is directed to retain such interest until the
securities recover their original value. The Auditor is also empowered to require an
additional deposit from the bank or banks, as security for such notes; and on the
failure to comply with such demand within twenty days, the Auditor shall take
immediate steps to liquidate the affairs of such company, as in cases of insolvency—the
banker having a right of appeal in such cases to the District Court; and further, to
the Supreme Court of the State.

§ 14. The securities pledged with the Auditor in compliance with this law, shall



998 Late Banking Laws. [June,

be held exclusively for the redemption of the circulating notes; but he may change
or transfer them, on Application of the bankers, upon receiving others equivalent
in value; or upon receiving an equal amount of the circulating notes to be cancelled.

§ 15. All such securities deposited with the Auditor shall be described in a list to
be filed in his office, signed by him and by the depositor ; and a copy of such list
shall be filed and recorded also in the office of the urer of State. The securi-
ﬁ“th.hil l:le delivered to the Treasurer for safe keeping, and a receipt therefor given
to the Auditor.

§ 16. The Auditor shall not countersign bills for any banker or banking company,
to an amount greater than the securities deposited, under a penalty of five thousand
dollars, and imprisonment for ten years at hard labor.

§ 15. The ‘Ehtaes, dies and other materials used for engraving and printing of
nAmd: unde';‘ll is act, shall remain Me cut;tody and under the dz’ecm[n:h:f said

uditor. @ Decessary 8 & ing the engraving, printing, &, of Dotes,
shall be paid by the blnkmer for whose use they werl:‘:nrdered.

§ 18. The notes authorized by this act, when executed and signed, shall be obliga-
tory as promissory notes in law, payable to bearer on demand, without interest, at
the place of business of such banker. All such notes shall be signed by the banker,
and his or their cashier, and by no other person for them; provided, that o individual
firm or corporation, except the l:rlly cg:rtered banks now existing, shall issue and
circulate as money any notes unless authorized by this act, under & penalty of one
thousand dollara.

§ 19. Upon the failure of any bank or banker to redeem in lawful money of the
United States, any notes issued under this act, they may be protested for non-pey-
ment, and the auditor shall give immediate notice to the maker of such notes,
through the official journal of the State, and, if not redeemed within three days,
notice shall be given to the public that all the circulating notes of such banker will
be redeemed by the Auditor out of the trust funds deposited in his hands.

§ 20. Whenever a notice of protest of non-payment of such circulating notes shall
be filed in the Circuit Court, the court shall forthwith issue a writ of sequestration
and appoint a receiver to take charge of the assets of such banker; a writ of
insolvency shall ensue, unless such bank or banker show cause why the said note or

. motes were not paid on presentation.

21. No banker or banking company shall, after the protest of his or their notes
make any assignment, or transfer or sale of any portion of their assets; and any
nssignment, &c., made shall be null and void ; and any banker, director, or any officer
assenting to such assignment or sale, &c., shall be liable in full for all the debts of
such bank, dc., and may be judged guilty of a misdemeanor: provided, that the pro-
«test of the first note constitute a lien for the benefit of the creditors upom all
the assets of the bank not in the hands of the Auditor.

§ 22. The Auditor, on giviu% notice of the non-payment of any such note or notes,
shall advertise for sale at public auction the stocks or bonds deposited as collateral
therefor, such sale to take place after the expiration of thirty days from such adver-
tisement. The proceeds to be applied pro rata to the payment of all the circulating
notes issued to such banker.

&28. If the proceeds of such sale exceed the eirculating notes of such banker,
such excees may be paid over to the general fund of said insolvent; but if the pro-
ceeds prove insufficient to redeem such notes, the deficiency shall be made up out of
the assets of such insolvent, in preference to any other claim or debts; and the slock-
holders shall be liable for the full amount of all notes unredeemed, in the ratio of the
stock which each may own. :

24. The holder of any protested note or notes of an insolvent banker shall be
entitled to damages at the rate of twelve per cent. per annum, in lieu of interest,
until final payment.

25. Bankers and banking companies doing business under this act, may charge or
receive interest as allowed on oonmtionnl obligations, and their contracts (il:me be
regulated by the laws in regard to interest upon contracts between individuals.
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§ 26. Every bank or banker is required to have on baod at all times, in specie, an
amount equal to one-third of all their liabilities, (independently of circulating notes,)
;:d two-thirds in specie funds, bills of exchange or paper maturing within ninety

ya

g 27. If at any time the specie should fall below the promrﬁon above specified,
and remain so for a space of ten days, such bank or baoker shall not make any loan
or discount until their position is re-established according to the terms preecribed:
“ A violation of this provision shall be held to be an act of insolvency; and ever:
director who may participate in such violation, shall become individually liable for all
its debts and obligations.

§ 28. Every bank or banker doing business under this act, out of New Orleans,
may keep an office or designate an agent for the redemption of their circulation at
New Orleans. Written notice of such place or appointment shall be filed with the
Auditor, with the Board of Currency, and in the office of the Recorder of Mo es ;

v]r‘i.ded, that all such paper shall be redeemable at the counter of the principal

§ 29. The Board of Currency shall supervise the execution of this act, and perform
all the duties imposed by the laws in regard to incorporated baoks. They may ex-
amine the affairs of any bank or bauker doing business under this act whenever they
deem it necessary ; and require from such bunkers weekly statements, verified upon
oath by the banker or his cashier. This statement shall. include the following
particulars:

1. Capital of the bank.
2. Amount of stock deposited with the Auditor.
. Amount invested in real estate.
. Amount of loans having over ninety days to mature.
. Amount of suspended debt and protested paper.
. Other assets not realizable in ninety daye.
. Loans on paper maturing within ninety days.
. Amount of exchange, foreign and domestic.
. Amount of deposits.
10. Amouat of circulation.
11. Amount of other cash liabilities.
12. Amount of specie and cash asseta. :

§ 80. The statements above prescribed shall be regularly filed in the office of the
Board of Currency ; and the statement furnished in the last Saturday of every month,
shall be signed by the Board of Currency and published in the official journal on the
first Weduesday in the following month.

§ 81. A list of the stockholders in every banking corporation shall be furnished
monthly to the Board of Currency.

© 00 ~T O OO

§ 32. The legislature shall anoually appoint a joint committece to examine the
securities deposited. together with all books and papers relating to the business of
banking under this act ; also count all circulating notes returned or redeemed, and
cancel or destroy them.

§ 83. Any banker, baok director, officer or agent of any banker or company doing
business under this act, who shall make false statements or entries in the books of
such company, or make false exhibits to deceive the Board of Currency, or who shall
pay any check to defraud such company, shall be subject to imprisonment in the
pevitentiary not less than one year nor more than three years.

§ 34. All banks hereby established shall be banks of discount as well as of
circulation.

§ 35. All such banks or bankers shall be taxed upon their capital at the same rate
&8 other personal property under the laws of the State.

§ 36. Whenever any banker shall have redeemed eighty per cent. of his circulating
motes, aud shall have depusited to the credit of the Treasurer, in such bauks, an
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amount equal to twenty per cent. (the remuinde? of such circulation, he may with-
draw all securities previously deposited for the redemption of his bills.

§ 87. Such banker or banking company, having complied with the requisites of
the last section, may give notice once a fortnight, for one year, in the State paper,
that all circulating notes of such company must be presented at the Auditor's uffice
for redemption within one year from the first date of such notice.

§ 38. The Auditor may employ such additional clerks as are neceseary to execute
the duties imposed by this act; the expense whereof to be borne by a general assess-
ment upon all such bankers and bankivg companies,

§ 89. The salaries nllowed to the Board of Currency sball be assessed upon all
banks established under this act and upon the incorporated banke.

NEW YORK.
ForeiaN Bavx Nortes.

The people of the State of New York, represented in Senate and Assembly, do en-
act as follows :

§ 1. Section two of the act entitled “ An act concerning Foreign Bank Notes”
ssed May 7, 1889, is hercby amended. so as to read as follows: It shall not be
wful for any incorporated baoking institution within this State, or any association,
or any individual or individuals authorized to carry on the business of banking by
virtue of the act eutitled “ An act to authorize the business of Banking,” directly or
indirectly, on any pretence whatever, to procure or receive, or to offer to receive from
any corporation, association, person or persons whomsoever, any bauk bill or note, or
other evidence of debt, in the similitude of a bauk note, irsued by any corporation,
association or individual, situated or residing without this State, at a greater rate of
discount than is or shall be at the time fixed by law, by the redemption of the bills
of the banks of this State at their agencies; nor shall it be lawful for any banking
institution, association, individual or individuals in the first part of this section
mentioned, to issue, utter or circulate as money, or in any way, directly or indirectly,
to aid or aseist in the issuing, uttering or circulating as money, within this State, of
any such bank bill, note or other evidence of debt, issued, or purporting to have
been issued. by any corporation, association or individual, situate or residing without
this State, or to procure or receive in any manner whatsoever, any such bank bill,
note or evidence of debt, with intent to issue, utter or circulate, or with intent to aid
or assict in insuing, uttering or circulating the same as money within this State. But
nothing in this act contained shall be construed to probibit any bank or bankiog
institution receiving and paying out such foreign bank g)ills as they shall receive at
in the ordinary course of their business. But nothing in this section contained
shall prohibit the said banking institutions, associations and individual baukers in the
first part of the section mentioned, nor shall they be probibited from receiving foreign
notes from their denlers and customers in the regular and usual course of their busi-
nees, at a rate of discount not exceeding that which is or shall be at the time fixed
by law for the redemption of the bills of the banks of this State, at their agencies,
or from obtainiog from the corporations, associations or individuals, by which or by
whom such such foreign notes were made, the payment or redemption thereof.

§ 2. It shall not be lawful for any person within the State to issue, utter or circu-
late as money, or in any way, directly or indirectly, to aid or assist in the issuing,
uttering or circulating as money, within this State, of any bank bill, note or other
evidence of debt, in the similitude of a bank bill or note, issued, or purporting to have
been issued, by any corporation, asseciation or individual, situated or residing without
this State, which ehall bave been received by such person at a greater rate of dis-
count thau is or shall be, at the time, fixed by law for the redemption of the bills of
the banks of this State, at their agencies, or to procure or receive, in any manoer
whatsoever, or to offer to receive any such bank bill, note or evidence of debt, at a
grenter rate of discount than is, or for the time shall be fixed by law for the redemp-
tion of the bills of the banks of this State at their agencies, with inteut to issce,
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utter or circulate, or with intent to aid or assist in issuing, uttering or circulating the
same ns money, within this State ; but nothiog in this section contained shall prohibit
any person not authorized to carry on the business of banking within this State, nor
shall any such person be prohibited from receiving foreign notes in the regular and
ustal course of business, or from obtaining from the corporations, associations or indi-
viduatlhs, by fwhich or by whom such foreign notes were made, the payment or redemp-
tion thereof.

§ 8. The penalties provided in section four of the act hereby amended, shall apply
to any violation of this act.

§ 4. This act shall take effect immediately.

WEEKLY STATEMENTS,

The following is a copy of the law providing for weekly statements to be made
by the Bauksu:)gf New- zrk: P e 7 :

§ 1. In addition to the quarterly statements now required l:iy law to be made to
the Superintendent of the%anking Department, by incorporated banks, baoking associ-
ations and individual baokers in this State, every incorporated bank, banking associa-
tion or iudividual banker, located and doing business in the city of New York, shall
publish, or cause to be published, on the morning of every Tuesday, in a newspaper
printed in said city, to l‘))e designated by the Superintendent, a statement, under the
oath of the President and Cashier, showing the true condition of the bank, baoking
association_or individual banker, making snch statement on the morning of each day
of the week next preceding the date of such statement, in respect to the following
items aud particulars, to wit: Averagement of loans and discounts, specie, deposits
and circulation,

§ 2. Such statement shall be published at the expense of the bank, banking asso-
ciation or individual banker mu]:ing the same ; and if any bank, banking association
or individual banker shall neglect or refuse to make the statement required in the
first section of this act, for two successive Tuesdays, it shall forfeit its r, (if an
incorporated baok,) and its privileges as & banking association or individual banker ;
and every such baok, banking association or individual banker may be proceeded
against, and its affairs closed in any manner now required by law, as in case of an in-
solvent baok or banking association. The terms “ banking association”and “ individual
banks,” as used in this act, shall be deemed to apply only to such banking associations
and individual baoks as are or may be organizecr under the act of April 18, 1838,
and the several acts amendatory thereto.
t.hr§ 8, This act shall take effect August first, one thousand eight hundred and fifty-

ee,

LAWS OF WISCONSIN.

The following law, enacted by the recent legislature, is of general
interest :
AN ACT to prohibit the circulation of legalized bank paper.

The Pe? e of the State of Wisconsin, represented in Senate and Assembly, do enaet

as follows : .

§ 1. No person or persons shall issue, pay out or pass, and no body corporate shall
issue, pay out, pass or receive, in this State, as money, or as an equivalent for money,
any promissory note, draft, order, bill of exchange, certificate of deposit or othe:dpn-
per, of any form whatever, in the similitude of bank paper, circulating or intended to
circulate as money or banking currency, that is not, at the time of such issuing, pay-
ing out, passing or receiving, expressly authorized by some positive law of the United
States, or of one of the United gtnbea, or of Canada, and redeemable in current gold
and silver coin ut the place where it purports to have been iasued ; and the burden
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of proving the existence of such law, and the redemption of the promi Dote, bill
of Azxr:hnl:aie. draft, order, certificate of deposit, as afm¢ at ths;)olwl::gm'e. shall
rest upon the person or body corporate paying out, passing, receiving or issuing the
eam

e.

§ 2. From and after the first day of January, 1854, no person or persons, or body
corporate, shall pay, give, or receive in payment, or in any way circulate as money,
any baok bill, ‘Promhsory note, check, d or other evidence of debt, which shall

rt to be for the payment of a less sum than five dollars, and which may have

n issued by any banking association or corporation out of this State ; and any per-

s0n or persons, or body corporate, offending ng::'nmt any of the provisions of this sec-

tion, shall forfeit and pay, for every such offence, not less than five nor more than

one hundred dollars, to be reeoveri? by any person sueing therefor, as debts of the

like amount are by law recoverable—one for his own use, and the other half to
be paid into the county treasury.

§ 8. Any who shall knowingly violate the J)rovisiona of the first section of
this act, shall be deemed guilty of emeanor, and shall, upon conviction, be pun-
ished by a fine of not lees than ten nor more than one hundred dollars, or by im-
prisonment in the eountgnjnil for a term of pot less than one nor more than six
months, or by both such fine and imprisonment, in the discretion of the court.

§ 4. Any body corporate that shall violate the provisions contained in the first
section of this act, shall forfeit all the rights, privileges and franchises conferred by
the charter or act of incorporation of such body corporate, and shall also forfeit and

y for every such violation, for the use of the school fund of this State, the sum of

ve hundred dollars, to be recovered b{ an action of debt, in any court of competent
jurisdiction, in the name of the State of Wisconsin, on the relation of any person who
may see fit to prosecute the eame. And any officer, director, stockholder or agent
of such body corporate, who shall, in the name of such co tion, or otherwise, vio-
late any of the provisions of said first section, shall be subject to all the pains and

ties prescribed in the second section of this act, the same as if said violation had

o committed in his individual capacity ; and any such offence committed by any

person named in this section, may be prosécuted in any county of this State where
any of said paper may be found circulating. .

§ 5. Any person who shall inform against, and cause to be prosecuted to convie-
tion, any person, or who aball, in his own relation, cause to be prosecuted to judg:
ment any body corporate, for violating the provisions contained in the first section of
this act, shall be entitled to receive one hﬂm the fine or forfeiture imposed for such
violation when collected.

g 6. Justices of the peace shall have full power and concurrent jurisdiction to try
and determine all misdemeanors arising under the provisions of this act, upon com-
plaint, on oath, beinf made for that purpose by any person, in the same manner, and
with the same privilege of trial by jury to the as provided in chapter eighty-
nine of the Revised Statutes of Wisconsin,

§ 7. All contracts that shall be made or entered into, of any kind whatever, the
consideration of which, in whole or in shall consist of any such circulating paper
as is prohibited by the first and sections of this act,and all payments made
in any such unauthorized paper, shall be null and void for any purpoee whatever.

§ 8. The certificate of the Secretary of State of any of the several States of the
United States, under his hand and seal, shall be legal evidence of the corporate ex-
istence of any and all banking corporations within such State.

§ 9. This act shall be immediately published by the Secretary of State, and take
effect and be in force from and after the first day of July, 1858 ; and the Secretary
of State shall cause this act to be published in every newspaper in this State.

H. L. PALMER,
Bpeaker of the Assembly.
D. C. REED,
President, pro tem., of the Senate.
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THE MINT.

‘We have received a copy of the following circular from T. M. Pettit, Esq., Director
of the Mint of the United States, dated—

Puartapxremia, April 18,1853,

The Director of the Mint gives notice, that the preparations are now complete for
the issue of bars of refined gold, to such parties as may prefer the same to coin, in
payment of their deposits of gold bullion.

hese bars will be stamped with the inscription, *U. 8. Mint, Philadelphia,” with
the year of issue, the weight of ounces and hundredths, and the fineness in thousandths,
In addition to these particulars, which include all that are required to be stated by
law, a label will be attached to each bar, covering information as to the gross value
of the bar, and its net value if returned to the Mint for coinage, after deduction
made of half per cent. as the legal chm;ie therefor.

The cost of procuring the bars from the Mint, in addition to the charge for parting,
when that operation is required, has been fixed by the Secretary of the Treasury at
six cents per one hundred dollars worth. The cost of procuring coin, in addition to
the same Fart.mg charge, has been fixed by law at fifty cents a hundred dollars worth.
It is manifest, therefore, that there is an economy in procuring bars instead of coin,
amounting to forty-four cents to the hundred dollars.

8o far, then, as the issues demanded from the Miat are designed for other pu
than domestic circulation, there can be no doubt of the economical advantage, if no
other, of selecting bars instead of coin. It may consequently be anticipated that the
use of coin for manufactures, and for exportation, will in a great measure cease, and
that bars will be substituted. But irrespective of any economy growing out of the
Mint tariffs, there are some special advantages in the use of fine bars, instead of coin,
for manufacture and export. Their high standard fits them at once for the use of the
gold beaters, and facilitates the preparation, by mixture with base bullion, of any
i:ality of metal required in gold manufactures ; and on their exportation to Great

itain, and sale to the Baok of England, precludes the nﬁm charge now imposed
::d American coin, and possibly the delays and expenses incident to the re-melting

re-assay.

To wlmt{xtent these bars may prove useful as substitutes for coin, in large png;
ments, experience must determme. The facility with which large sums ma
counted in them, and their freedom, with moderate care, from the abrasion and loss
consequent upon the use of coin, are advantages which must be taken into accountin
forming a judgment on that point. It must also be left to experience to determine at
what rate these bars shall pass; whether at the gross value, that is, at the amount
which would be equivalent therefo in coin, or at the net value payable on deposit at
the Mint, being half per cent. less than the gross value, by reason of the coinage
clnrge, or at the value intermediate between the and the net value, and
varying according to the circumstances of demand supply. On this point, it may
be remarked, that, at all events, the bars should never be estimated at less than their
net value, since they can be cashed for that sum at the Mint, and hereafter at the
New York Assay Office. On the other hand, for rt or manufacture, they are in-
trinsically worth the gross value, and purchasers will always find it to their advan-
tage to pay that amount for them rather than use coin for such purposes.

GoLp RoseerY.—On receipt of the gold from the steamship Union, at New York,
two boxes, one assigned to Davis, Brooks & Co., the other to Johnson & Lowden,
valued at about thirty thousand dollars, were found to be filled with lead, the gold
having been abstracted. From the appearance of the covers of the boxes and the
seals, it is supposed the robbery was committed on board the steamer.

Tae Mint.—The Director of the Mint has prepared the following statement for the
information of the public, coucerning the new issue of bars of gold authorized by act
of Congress: “The bars of gold issued by the Mint, are required by law to contain
a desigoation of the weight and fineness, and these, accordingly, are stamped upon
them. The label, which is also glued to the bar, is not of any legal value, but is a
mere memorandum of information, which it was supposed an owner might wish to
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have, namely, as to the contents of the bar in value, and ns to the net amount which
would be paid if the bar was afterwards returned to the Mint. The label accordingly
states, first, the value, or the amount in dollars which can be made from the
bar, at which value it is paid out to the owner. Secondly,a statement is made of the
deduction of one-bali‘im- cent., which will be levied for the expense of coining, in
case the bar is returned to the Mint for that purﬁae. Third, the net amount which can
eons«{l;:ntly be realized in coin at the Mint. The last amount constitutes the cash
value below which the bars should never be sold, as they can always be realized at
that rate at the Mint, and hereafter at the New York Assay Office, for purposes of
export, for snle to manufacturers and other commercial purposes. They should bave
a still higher value, varying according to the circumstances of demand.

The Mint will be abundantly supplied with silver for the creation of the small
coins contemplated by the late act of Congress. The Western bunks have kept
back their silver, awaiting the passage of the new Mint law. A shipment of $400,000
in silver was made by the several Louisville banks last week to the Philadelphia
Mint. There are large sums, in dollars and half dollars, held by the banks of Indiana,
Tennessee and other States, which will now be brought forward for re-coinage.

New Yorx Assay Orrior—On the 8d of May, the Chamber of Commerce of
New York city appointed a committee of three gentlemen of their body, Mr. Charles
L. Frost, Charles Eo Marshall and Caleb Barstow, to communicate with the Secretary
of the Treuur'z. and urge the immediate establishment of the Assay Office authorized
by an act of the last Congresa. Mr. Frost, as chairman of the committee, visited our
city yesterday, and bad an interview with the Secretary uron the subject. He was
assured by the Secretary that he had already matured a plan for the organization of
the Aseay Office, and had placed it before the President for his approval, which be bad
no doubt would be obtained in a few days; that the appropriation of $100,000 made
by ess for the establishment of the office could not be had before the 1st July,
at which time his de; ent would be prej to%ut the office in operation.

The Committee left the Secretary, satisfied that he was willing and anxious to
carry out the law of Congress as soon as possible. By the act creating the Assy
Office, it is placed under the superintendence of the director of the Mint. The sub-
treasurer at New York, (General Dix,) is made the treasurer of the office; the Sec-
retary of the Treasury is authorized to appoint all other neceseary officera, such as
assayer, refiner, coiner, clerks and workmen. We learn that the committee left the
Secretary highly gratified with their reception, and at the disposition manifested by
l;i;n_ to promote the great national interests represented by them.— Washington

nion.

The following letter has been received by Davip Lzavrrr, -+ President of the

American Exchange Bank, in answer to inquiries reldtive to the late coinage law :
’ Mot or THR UNrrED States, Philadelphia, April 4.
8te :—In reply to the question of your letter of yesterday, I have to present the
gllowing statements relative to the operation of the late laws on the operation of the
int -

1. The additional charge over and above the deductions heretofore custo: , will
be six cents per $100, for the preparation of ingots of fine gold. Ifa deposit be col-
lected in coin instead of ingots, the additional charge above the former rates will be
" fifty cents per one hundred dollars. The advantage of receiving bars instead of coins
will be equivalent to forty-four cents on the one hundred dollars. So far, therefore, a8
gold is to be employed for export or for purposes other than speculation, I thiok it
will be foung;:momical, not tospeak of other advantages, for depositors to demand

ent in
ptgm You ask whether if coined at the Mint, can the proceeds be paid at the Sub-
Treasurer's office, in this (New York) city 1" I presume you mean to ask whether
the bars can be so paid, although it is improper to use the term coined to express the
manufacture of & bar. In reply, I have to say,that there is nothing in present laws
authorizing the receipt or redemption elsewhere, than at the Mint, of its issues,
whether of bars or certificatesof depoeit. On the organization of the Assay Office
in your city, it will be competent to deposit there the bars issued from this Mint, for
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- which the value will be paid in coin, less { per cent. for coindge. ~ Or, they may be
. returned at any time to the Mint here for coin, and paid on the terms just mentioned.
8. With regard to tha silver separated from the gold, the Mint now pays the full
weight in silver dollars. The former practice of paying in gold was, by eonsent of
the Treasury Dermtment changed by the late Director, who, after mature reflection,
was convinced of its impolicy and irregularity. The dollars paid for silver, parted,
are, of course, at 8 premium, which the depositor may realize, either by sale in the
bullion market, or to the Mint at our fixed price of §1 21 per oz, say 4 per cent.
premium.

4. Your fourth question is not very clearly understood, but I presume you wish to

" inquire whether the Mint certificates of the net value of deposits must be issued
singly, for the total value, or whether we might divide them into convenient sums,
say of §50, 8100, $500, &c., the aggregate o% which should be equal to the sum total
Inreply, Ihave to state that there is no authority for the latter course. A suggestion
asking for such authority was made in Mr. Corwin's Treasury Report of 18561, but
not acted on.

8. The charges at the Mint would not be varied by reason of any private melting
or assay of bullion. Nor will there be any practical difference to depositors between
deposits at the proposed Assay Office at New York, and at the Mint. There will be
the same charges and the same advantages at that office as at this Mint, or at a Mint
inNew York. The difference to the Government will be, that instead' of . procuring
coin for the payment of New York depositors, by coinage in that city, it will be ne-

" cessary, from time to time, to transmit the bullion here, to manufacture; bat this in
no manner affects the depositors,

An{-further information or explanations which you may desire, I shall be happy to
furnish. Very respectfully, your obedient servant, <

T. M. Perrer, Direclor.

D. Lzavirr, Esq, President Am. Ex. Baok, New York.

SarpuesTs of GoLp Dust rrom San Fraxcisco—The amount of gold dust mani-
fested and shipped from that port during the year 1851, sccording to a table compiled
by Messrs. Adams & Co., was $34,492,684 12; the amount shipped in 1862 was
$45,801,321 63, showing an increase in theé lafter ‘year of  $11,308,68751. The
shipments in each month of the two years were as follows’: .

' 1851, " 1852, Increase in1853.

January, . . . . . . . $380884800 $2,01577000 $108,928 00
February, . . . . . . 22189300  1791,12000  Dec. 487,808 00
March, . . .+ . o o+ . 800549920 2,101,704 20 186,705 00
April, . . . . . . . 1,187,642 85 8,497,298 00 2,809,650 15
May, . .« « .+ .+ o« . . 19972017 547258500 8,475,328 25
Jume, . . . . . . . 9,516,258 98 8,575,266 00 1,058,933 08
July, . . . LT L0 .. 800828528 " 4,150,06748 1,124,688 17
August, . . . . . . . 8,185,492 41 3,619,929 00 434,436 59
September, . o+« . . 858525600 " 4,108,630 00 573,374 00
October, . . + « & o+ . 8,055,069 78 . 5117,88600 1,161,418 27
November,. . . . . . . 448458200 527449900 789,917 00
December, . . . . . . 848808500 4,056,172 00 628,087 00
Total, . . . . . $84,492,684 19 $45,501,821-68 $11,808,687 51

The following were the destinations of the shipments for the two years:

R 1) N 1852,

ForNewYork, . . . .+ « « +« « « . $80,06249849 $89,007,367 00
“ New Orleans, . . . e e e e e Te . 404920411 470,788 00
“London, . .+ . .+ + + + .« .« . 889276088 6,020,027 00
“ Panama, e« e e s e e e e e 150,804 64 46,000 00
“SanJuan, . . . . e 4 e e e e 48,626 00
“ Valparniso & Talcuahano, . . . . . . '. '460,28200 97,007 48
“ChinesePorts, « . .+ o« &+ o« o o o 254400 115,611 20

“OtherPorts, « +« « + ¢ &« & .o .o .o .2000000
Total, . .« « . o« o . $34,492,63412 $45,901,921 63
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It will be seen by the foregoing, that the amount shi direct to New York, in
1852, was $9,044,868 51, greater than in 1851, and to , $2,627,267 snnw.
E&nhipmenhwtbuetwopomeouﬁmuﬂnbulkol the exports of gold dust for

years,

—

MINT CIRCULAR.

Muorer or THE UNiTED STaYESs, }
Philadelphia, 30th May, 1853.
Notice is hereby given, that in compliance with a very general request by depos-
ftors of gold, no labels will hereafter be affixed to the bars of gold issued from the
Mint, but the gross value of each bar will be stamped thereon. This value is subject
%o 8 deduction of half per cent.as a coinage charge, should the bar be returned to the

Mint to be coined.
Rosxar Patrxrsox, Acting Director.

BANK STATISTICS.
Capital of the Boston Banks ; additional capital authorized in 1853 ;
undivided profits, Seplember, 1852, and market value of stocks, May,
18538.

Naun Copital.  Additions. Proftts, 1808, Sock.
Merchante' Bank, . . . . . . $8000,000  $2,000,000 $453950 110
BaateBank, . . . . . . . 18000 . ... 251518 o

Bank of Commerce, e« e e s o 1500000 500,000 119,208 104X
CityBank, . . . . . . . 1,000,000 v e . 129500 105
ExchangeBank, . . . . . . 1,000,000 .« v 128,578 110
GlobeBank, . . . .+ . . . 1,000,000 v e e 173,074 111

NewEnglandBank, . . . . . 1,000,000 116,054 110
8hoe and Leathee Bank, . . . . 1,000,000 147,774 110
Buffolk Bank, . e e e e . » 1,000,000 .« . 194,970 130
TremontBank, . . . . . . 1000000 250,000 115,260 110
UnionBank, . . . . .+ . . 1,000,000 100,000 150,554 111
Boston Bank, T 900,000 “ s e e 120,288 .14
Maseachusetts Bank, e o e e 800,000 [ 76,467 5
GraniteBank, . . . . . . 750,000 150,000 17,988 104
NorthBank, . . . . . . . 750,000 150,000 84,704 104
Traders’Bank, . . . . .+ . 600,000 [ 65,076 104
MarketBank, . . . . . . . 560,000 e 194,400 8
AtanticBank, . . .« . .« o 500,000 Ve e 102,778 118
AlssBank, . . . . .+ o+ . 500,000 e e 57,381 101
Bank of North Ameri, e e 500,000 950,000 38,404 104
Columbis Bank, . . . . . . D500 . ... 88548 108
EagloBank, . . . . . . 500,000 200,000 5,781 100
Faneull HallBank, . . . . . . 0506000 . ... 8448 105
HamiltonBank, . . . .« . . 500,000 . . . . g8760 111
ShawmutBank, . . . . . . 500,000 200,000 91,264 106
Washington Bank, . . . . . 500,000 . . . . 620 108
Freeman'sBank, . . .« . . . 800,000 50,000 52,870 110
Grocers'Bank, . . . . . . 800,000 900,000 81,177 1044
BlackstoneBank, . . . . . .  $50,000 100,000 16,475 106
Boylston'sBank, . . . . . . $50,000 50,000 40,334 110
CochituatoBank, . . . . . . 250,000 e e 91,444 100
Mechanics’' Bank, . . . . . . 150,000 50,000 7358 107

Totals, . . . .+ .+ o . $34,660000  $4,250,000
State Bank, par, $60. Boston Bank, $50. Market Bank, $70. Massachusetts Bank, $350.
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Dividends of the Boston Banks, for each year, 1845 to 1853.

Year. Apr.
1845, 1846. 1847. 1848. 1849. 1850. 1651. 1563. 1858,
Merchant, . . . 17 7 T 8 8 8 8 8 4
Btate, . . . . . ] [} [} 6 7 7 7 6 8%
Bank of Commerce, . . .o .o .. es e meW 9 8 4
Cityy, . . . . . 6 [} 6 7 7 % 7 7 836
Exchange, . . . . . .o mew 8% 8 8 8 8 4
Globs, . . . . . 6 6 1 % 8 8 8 8 4
New England, . . . (] 6 L} 8 8 8 L} 8 4
Shoe and Leather, B 6 1 8 9 8% 8% 8 8 4
Suffolk, . . . . . 8 8 10 10 10 10 10 10 ]
Tremont, . . . . [} 6 6 1 % 8 8 8 4
Union, . . . . . [} [} 7 7 T 8 8 8 4
Boston, e e e 7 T 7 8 8 8 8 8 4
Massachuselts, . . . 58 6 (] [} [ [} (] [ 3
Granite, . . . . [ 1 6 1 1 7 7 8 4
North, . . . . . [} [ [} [ 6% 1 1 7 83X
Trader . . . . [} (] 7 % 8 8 8 % 4
Market, . . . . . 8 9 9 10 10 10 10 10 1]
Atlantle, . . . 6 0 6 T ] 8 8 s 4
AUss, . . . . . (] [} 6 6¥ 7 7 6 7 83
Bank of North Americs, . . .o .. .o o mew 7 8 83
Columbian, N 6 6 [} 7 7 T 7 6 38
Eagle, . . e e 6 6 6x T T 7 T 7 83
Faneull Hal, . . . . . . e e . .. new 7 4
Hamilton, . 6 7 1 7 7 1 8 8 4
Bhawmut, . . . 6 6 7 % ¥ 8 8 8 4
‘Washington, . 5 6 6 6 6 (] [} 6 8
Freemans . . . . T 8 8 8 9 9 9 9 4
Grocer® . . . new 8 8 8 8 4
Blackstone, . . . . . . . new 1T 4
Boylston, . . . new O 8 8% 8 9 9 9 (31
Cochituate, . .« . .e ce e e mow T 8 8 4
Mechanios’, . . . 7 8 8 8 8 8 8 -8 4
Average per annum, . 6 640 %10 756 768 778 781 178 1.8

Nxw Baxx Law 18 Massacuuserrs —May, 1858.

No bank now incorporated, or which may hereafter be incorporated in this Com-

monwealth, shall issue, loan or receive any note or bill designed for circulation
or use as currency, which is or shall be for any fractional part of a dollar, or any such
bank note or bill, any part of which is or shall be for a fractional part of a dollar;
and any bank which shall offend against the provisions of this act, shall forfeit and
pay to the Commonwealth, the sum of one hundred dollars for each and every such
3 e:ldce, to be recovered by indictment or information before any court of competent
jurisdiction,
. No bank note or bill for any fractional part of a dollar, or any baok note or bill,
any part of which is or shall be for a fractional part of & dollar, shall be received or
put in circulation within this Commonwealth as currency; and any and every person
who shall receive or put in circulation as currency any such not2 or bill, shall forfeit
and pay the sum of twenty-five dollars for each and every such reception, or putting
in circulation, to be recovered as aforesaid, one half to the use of the compmm' t
and the other balf to the use of the Commonwealth,
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Nortr CaroLixa.

Bank of Cape Fear and Branches.
LiasiLrres, May, 1846. May, 1848. April, 1851. Dec.,1851.  Dec., 1852
Capital, . . . . . $1500000 $1,500,000 $1,500,000 $1500,000  $1,500,800

Circulation, . e e 1,528,202 1,847,628 1,978,100 1,917,363 1,974301
Individual deposits, . e 202,816 192,765 843,250 384,513 426,897

Bank balances, . . . 16,627 17,528 28,453 20,368 80A4TT
Burplus, . . e N 15,265 79,433 187,776 158,418 $08,164
Total liabllities, . . $3,328,000 $8,147,341  $4,026517T $3930,662  $4.134,939
Rrsources. May, 1848. May,1848. April, 1851. Dec.,1851. Dec., 1853,
Discounted notes, . . . $1,817,906 $1,771,858  $19825T3  $3,108,181 . $3,368,615
Bills of exchange, . . ceases 280,887 529,600 $41,050 476,456
Bank balances, . P 656,725 65,087 881,185 839,505 273,563
Notes of other banks, . 229,206 142,185 14T 962,716 192,518
Bpecieonhand, . . . 853,615 608,103 747,867 763,500 605,093
Real estate, .. 86,648 70,187 70,645 70,700 67,996

Cnited States stock, . . 250,000 150,000 150,000 150,000
Tollresources, . . $8825,000 83,147,841  $4,096317  $3930,002  $4,184,289

Bank of the State of North Carolina and Bank of Cape Fear.

1838, Capital. (lrewlation. Deposits. - Loans. Specie.
Bank of Cape Fear, . . $1,500,000 $1974,000  $426000 $2,815000  $605,000
Bank of the State of N. O., 1,500,000 1,842,000 410000 8,122,000 655,000

It will be seen that the specie of both banks is somewhat less than at any period since 1548,
although still ample for all probable demands.

PrarmApELpaiA DivipenDs.

Year. Year. Year. Year. Year. Muy.

Bawxs. CarrTaL. 1843, 1849. 1850. 1851, 1852, 1S58
Farmers and Mcchanics’ Bank, . . $1,250,000 12} 9 15 10 13 7
Girard Bank, . . . . . 1,250,000 .. ‘e 5 [] 6 3
Philadelphia Bank, . . e . 1,150,000 12 13 14 11 1n T
Commecreial Bank, . IS 1,000,000 8 8 8 8 9 -3
Mechanies' Bank, . . e e 800,000 10 10 13 13 12 [ ]
‘Western Bank, . . . e 500,000 10 10 13 12 18 5
Bank of Northern Liberties, . . . 850,000 10 10 15 10 10 [}
Manufactarers and Mechanics’ Ban! 800,000 % 8 8 8 8 4
Southwark Bank, . . . . 250,000 10 10 15 13 10 5
Kensington Bank, . . . . 250,000 10 10 10 15 12 [
Bank of Commerce, e e e 250,000 6 ] 10 10 10 .1
Bank of Penn Township, . . . 225,000 10 10 10 10 10 [
Tradesmen's Bank, . . . . . 150,000 new 8 [} 6 4 4
7,125,000
Bank of Pennsylvanis, . e 1,875,000 8 8 9 9 13 10
Bank of North Americs, . . . . 1,000,000 10 13 10 15 8 4

The two last named banks declare their dividends in January and July; all the others in May
and November.
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Nzw York Baxks.

In order to show the increase of banking capital and banking facilities
in our State since the discovery of the California Gold Mines, we republish
the following tables :

LIABILITIES. Dec.,1848. - Sept.,1851.  Feb., 1858,
Cepital, . . . . . . $44,330538  §57,572,085  $67,028,326
Profits undivided, . . . . . 6,635,450 9,409,483 8,878,268
Circalation, . . . . . 28,206,290 27,954,458 80,068,014
Due State of New-York, . . . . 8,002,960 9,184,564 1,763,450
Individual Deposits, . . . . 29,205,388 48,001,810 81,816,008
Bank Balances, . . . . . 18,829,687 17,288,465 80,472,105
Miscellaneous, . . . . . 961,787 9,461,947 8,570,108
Total Liabilities, . . . . $131,281,950 164,023,703 §223,661,828
RESOURCES.
Loans and Discounts, . . . . $09,788,890 $100,460,600 $185,176,741
Loans to Directors, . . . . . 5,265,040 6,304,651 6,410,204
Loans to Brokers, . . . . 2,092,296 1,978,975 6,100,588
Bonds and Mortgages, . . . . 9,654,558 4,357,163 5,806,008
Btocks, . . . . . . 12,476,758 15,333,671 18,684,167
Other Loans, . . . . . . 154,600 145,708
Total Loans, . . . . . $92,377,143  $128,475,700 $171,717,608
Real Estate, . . . . . $3,476,068  $3,858,403  §4,583,608
Loes and Expense neoonng . . . 633,103 638,965 784,144
Overdrafts, . . . . . 166,107 283,713 875,088
Specie, . . . . . . 6,817,814 7,021,5%0 10,089,808
Cash Items, . . . . . 5,905,473 19,018,350 16,144,816
Notes of other Banh, . . . . 2,506,846 2,095,510 8,670,205
Bank Balances, . . . . . 9,851,878 8,840,588 16,258,882
Miscellaneous, . . . . . 107,486
Total Resources, . . . . . $191,381,950 $164,033,703 $223,561,338

It will be seen, that while the bank capital has increased in four years
more than fifty per cent., and the loans have nearly doubled, the specie
does not keep pace with the general increase under other heads.

The most remarkable feature in the present exhibit is the increase of
individual deposits—from $29,000,000 to $81,000,000, showing the vast
accumulation of capital from abroad for temporary or permanent invest-
ment.

The Superintendent of the Banking e(imnment at Albany, states,
that the amount of mutilated bills return that department to be
cancelled and destroyed in the last year was $8,123,216; equal to about
$26,000 for each business day in the year.
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List of Banks organized in the Slate of New York since 1st Dec., 1852,
their location, and the amount of securities deposited.

XNTITLED TO
NAME. TOWN AND COUNTY. CIRCULATR.

Bank of America,® . N . Ottty of New York, . o . $10,000

Butchers’ and Drovers’ Blnk,' . .  City of New York, . . . $0,000

Com Exchange Bank, . . . Cityof New York, . . . 100,000

Continental Bank of City of N. Y., . . City of New York, . . . 100,000

Central Bank of City of N. Y., . . City of New York, . . . 100,000

Bank of the Commonwealth, . . . City of New York, . . . 100,000

Marine Bank of the City of N. Y., . . Oity of New York, . . . 100,000

Bank of N. Y. in the City of N. Y.,* . Oity of New York, . . . 200,000
B8hoe and Leather Bank, . . . City of New York, . . . 100,000
Saint Nicholas Bank, . . . . Oity of New York, . . B 160,000
Union Bank of the Oity of N. Y., . . Cuyof New York, . . . 10,000
Baffalo City Bank, . . . . City of Buffalo, Erie Co., . . 100,000
Catskill Bank,* . N . .  Catskill, Greene Co., . . B 10,000
Baak of Cooperstown, . . Cooperstown, Otsego Co., ° . . 100,000
Bank of the Capitol, . . . Albany, Albany County, . 100,000
Chittenaago Bank, , v+ . . . Chittenango, Madison Coq . . 100,000
Bank of Coxsackie, . . . .  Coxsackie, Greene Co., . . 100,000
Central Bank of Troy, . . . +  Troy, Rensselser Co., . . 100,000
Farmers’ Bank of City of Troy,* . . Troy, Rensselaer Co., . . 28,000
Bank of Genera,*® . . . . Geneva, Ontario Co,, . . 72,000
Hamilton Bank, . . Hamilton, Madison Co., . . 100,000
Huguenot Bank orNew Pnlln, . «  New Falls, Ulster Co., . . 100,000
Mechanics’ and Farmers’ Bk. of Albany,® .  Albany, Albeny Co., . . 46,000
Mohawk Bank ofscheneohdy,' . . Bchenectady, Bchenectady Co., . 10,000
Merchants’ Bank of Albany, . .  Albany, Albany Co., . . 100,000
Mutual Bank of Troy, . « Troy, Rensselaer Co., . . 100,000
Mechanics’ Bank olwmlmburgh, . ‘Williamsburgh, Kings Co., . . 100,000
Niagara River Bank, . . . . Tonawanda, Erie County, . . 100,000
Bank of Port Jervis, . . . +  PortJervis, Orange Co., . . 100,000
Rensselaer County Bank, . . . Lansingburg, Rensselaer Co., . 100,000
Bank of Troy,* . . .  Troy, Rensselaer Co., . . 11,000
Union Bank of Roehutc, . Rochester, Monroe Co., . 170,000

* Banks the charters of which expired Jan.hl, 1853, and have orgnnized under lhe ])to'l.lklll of
Chap. 813, Laws of 1849,

From a late Report of the Banking Department we learn the total
amount of circulating notes issued to banking associations and individual
bankers, outstanding on the first day of December, 1852, was $19,159,056 ;
for the redemption of which, securities were deposited and held in trust by
the Superintendent, amounting in the aggregate to $20,230,112 67, viz:

Bonds and mortgages, . . e e e 4. . o . 84,114,443 00

NewYorksmttoeh,dxpueent, e e e e $337,600 00

do. do. 5 do. o e e e e 4,126,661 20

do. do. B do .« . . . . . . 1,156,400 00

do. do. (] do « ¢« « . . .. 8,007,840 36 -

—————— $8,628,501 55

Unlted States do. [} do. ¢« . . . « . . 1,788,600 00
do. do. 6 doo . . .+« . . . 2,968,563 b3 T
Canal revenue certificates, 6 percent, . . . . . . . . 1,371,500 00
INlinois State stock, 6 doo. .+ . . v . e e e 646,657 §3
Arkansas do. 6 do. . . . . . . e e e . 855,000 00
Michigan do. 6 do.. . . 181,000 00

Cash in deposit for stocks matured, bonds md morlm pdd llld bunh ekslng
business, . . . . . 18581177

Tom,...............uo,m,mu
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BANK ITEMS.

Nxw-Yorx—7The Bank of the Commonwealth commenced business on Thursday,
May 5th, in the Merchants’ Exchange, corner of William-street and Exchange Place.
President, James B. Wilson, Eeq.; Cashier, George Ellis, Esq., lately Oashier of the
Catskill Bank. The capital, at present, is $760,000.

The Marine Bank has commenced business at its banking house, No. 90 Wall-
street. Discount days, Tuesdays and Fridays. T. Williams, jr, President; J. C.
Beach, Cashier ; Directors, James R. Keeler, iamec D. Fish, Joel Seymour, James B.
Thompson, Charles A. Secor, Oliver H. Jones, E. B. Crocker, N. H. Stockwell, Isaac
H. 8mith, George Bulkley, Thomas Williams, jr., James Hall, Walter R. Jones, jr,
James W. Elwell, Joshua Atkins, jr., Amos Howes, John 8. Young, James McKay,
Wm. Ward, Morris Reynolds.

. American Ezchange Bank—The capital of the American Exchange Bank will be
increased from $1,500,000 (its present amount) to two millions of dollars. Share-
bolde;:lxill be entitled to the new shares at the rate of one new share for three
Dnow

Alliance Bank—The Alliance Bank commenced business on 26th April last, at
No. 87 Sixth Avenue, near Eighth-street. President, Jacob R. Pentz, Esq.; Cashier,
Charles Phillips, Esq.

The Oriental Bank.—The Oriental Bank will commence business at No. 811 East
Broadway, corner of Grand-street. Cashier, W. A. Hall, Esq.

Troy—The Mutual Bank, at Troy, commenced business on 16th May, at the
corner of First and State streets. Capital, $200,000. President, John P. Albertson,
Es&; Cashier, George A. Stone, Esq. This bank has a Savings department connected
with it. The Savings dogooiu are thus secured, not only by the bona fide capital
paid in, but by the individual liability of the stockholders.

Farmers Bank of Onondaga.—We learn from Albany, that the bonds and mort-
gages held in trust for the Farmers’ Bank of Onondaga, which failed some months
since, were disposed of at Albany, under the direction of the Superintendent of the
Banki Dtga.rtment. The amount of sales was $18,605. ese securities were
pledged to the department for the sum of $50,317, being two-fifths only of the esti-
mated value of the property.

There is a growing dislike to this species of security as a basis for banking. They
may form a good security for permanent loans, but are not as available as all secun-
ties should be that are adopted as collaterals for bank issues. The new bill
by the Legislature, respecting the reception of city bonds for banking, has failed to
become a law. There 18 no doubt that a similar bill, or one near it, will meet with
more favor at the next session.

The stocks have since been disposed of, and the Bank Department has issued the
following notice : .

Farurrs’ Bank or OxonNDAGA— Notice to Bill Holders.—Bank Department, Albany,
May 28, 1858. Horace Frizelle, an individual banker, having failed to redeem the
circulating notes issued to him according to law, notice is hereby given, that the
securities held in trust for the redemption of the circulating notes of the Farmers’
Bank of Onondaga, have been sold and converted into cash according to the act in
such case made and provided, and that a dividend of 85 per cent. has been made,
which will be paid to the bill holders on presenting their notes at this department.

D. B. St. Jomy, Superintendent.
Catskill—John A. Cook, Esq., for some years teller of the Catskill Bank, has been

appointed Cashier of that institution, in place of George Ellis, Esq, now Cashier of
the Baok of the Commonwealth, New-York. )
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Massacuuserrs.—Josinh Little, Esq. has been elected President of the Mechanicy’
Bank, Newburyport, in place of John Wood, Esq., deceased.

CRarlestown —The trustees of the Phenix Bank, at Charlestown, Mass, have de-
clared a further dividend of 19 per cent. to holders of claims against the Bank. This,
in addition to prior dmdenda. makes a total of 94 per cent. of claims outstanding at
the time of the failure of this Bank.

The Boston Courier furnishes the annexed list of new banks in Massachusetts, and
additional capital authorized :

NEW BANKS,

Name. Where Located.  Capital. | Name. Where Located.  Copital.
Eliot Bank, Boston, $300,000 | Metacomet Bank, Fall River, 400,000
Howard Banking Co., do. 500,000 | Mt. Wollaston Bank, Quincy, 100,000
National Bank, do. 800,000 | Pittsfleld Bank, Pittafleld, 150,000
‘Webster Bank, do. 1,500,000 | Pynchon Bank, Springfleld, 150,000
Broadway Bank, South Boston, 100,000 | Wamesit Bank, Lowell, 100,000
Cambridge City Bank, Cambridge, 100,000 | Woburn Bank, Woburn, 100,000
Lechmere Bank, do. 100,000 | Bpiocket Falls Bank,  Methuen, 100,000
Rockland Bank, Roxbury, 100,000 —_—
Hopkinton Bank, Hopkinton, 100,000 | Fifteen new Banks, . . . $4900,600

ENLARGEMENT CAPITAL.
Merchants’ Bank, Boston, $2,000,000 , Dedham Bank, Dedham, 50,000
'Bank of Commerce, do. 500,000 | Franklin County Bank, Greenfield, 50,000
Bank of North America, do. 250,000 | Hadley Falls Bank, Holyoke, 100,000
Blackstone Bank, do. 100,000 | Hampden Bank, Westfleld, 50,000
Boylston Bank, do. 50,000 | Hampshire Manuf. Bk., Ware, 50,000
Eagle Bank, do. 900,000 Lnlghwn Bank, I.ynn, 50,000
Freeman's Bank, do. 50,000 | Lee Bank, 50,000
Granite Bank, do. 150,000 | Leicester Bank, Lolm. 50,000
Grocers’ Bank, do. 200,000 | Lynn Mechanics’ Bank, Lynn, 100,000
Mechanics’ Bank, do. 50,000 | Machinists’ Bank, Taunton, 50,000
North Bank, do, 150,000 | Massasoit Bank, Fall River, 100,000
Shawmut Bank, do. 250,000 | Mechanics’ Bank, ‘Worcester, 50,000
Tremont Bank, do. 250,000 | Milford Bank, Milford, 50,000
Tnion Bank, do. 100,000 | Old Colony Bank, Plymouth, 50,000
Asiatic Bank, Balem, 10,000 | Plymouth Bank, do. 50,000
Gloucester Bank, Gloucester, 100,000 | Prescott Bank, Lowell, 50,000
Mahaiwe Bank, Gt. Barrington, 50,000 | Taunton Bank, Taunton, 50,000
Atlas Bank, Boston, 250,000 | Union Bank of Wey-
Hingham Bank, Hingham, 85,000 | mouth and Braintree, Weymouth, 50,000
Millbury Bank, Millbury, £3,000 | Village Bank, Danvers, 40,000
Abington Bank, Abington, 50,000 | Waltham Bank, Waltham, 50,000
Barnstable Bank, Barnstable, 50,000 | Westfield Bauk, Westfield, 50,000
Bristol County Bank, Taunton, 50,000 | Worcester Bank, ‘Worcester, 50,000
Cambridge Market, Cambridge, 50,000 | Warren Bank, Danvers, 50,000
Central Bank, ‘Woroester, 100,000] .
RECAPITULATION.
New banks chartered in Boston—capital, . . . . . . . . . . $700,000
Increase of capital of other Boston banks, e e e e e e e 4,550,000
Total in Boston, . e e e e e e e e .. . g135%0000
Newb-nheh-mredoutotnouon, B ¥ X
Increase of capital of banks out of Boston, . . . . . . e e e . 1810000

Total increase by the present Legislature, e e e e 4 . . $10,500,000
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Mase—New Banks Incorporated, 1858,

Name, Location. Cap. Stock. Name. Looation.  Cap. Stook.
Bank of Winthrop, ‘Winthrop, $50,000 | Orono Bank, Orono,  Chart. reviv.
China Bahk, China, 50,000 | Oxford County Bank, Paris, 80,000
City Bank, Bank, 125,000 | Richmond Bank, Richmond, Cha'r reviv
Cobbossee Contee Bank, Gardner, Sandy River Bank, Farmington, 50,000
Farmers’ Bank, ) 50,000 | Searsport Bank, Bearsport, 50,000
Hanoock Bank, Ellsworth, 50,000 | Ship Builders' Bank, Rockland, 100,000
Machias Bank, Machias. 50,000 | Somerset Bank, Bkowhegan or
Maritime Bank, Bangor, 75,000 Bloomfleld, 50,000
Mount Waldo Bank,  Frankfort, 50,000 | Traders’ Bank, Bangor, 50,000

North Anson Bank, North Anson, 50,000 | Waldoboro' Bank, ‘Waldoboro,! 50,000
Bank Capital Stock Increased, 1858.

Name. Location. Cap. Stock. | Name. Location. Cap. Soak.
Atlantic Bank, Portland, 100,000 | Freeman's Bank, Augusts, $5,000
Bank of Hallowell, Hallowell, 50,000 | Lewiston Falls Bank, Lewiston, 265,000
Calais Bank, Calais, 25,000 | Merchants’ Bank, Bangor, $5,000
Canal Bank, Portland, 100,000 | Merchants' Bank, Portland, 15,000
Casco Bank, do. 100,000 | Union Bank, Brunswick, 25,000
City Bauk, Bangor, 50,000 | Waterville Bank, Waterville, $5,000

Ellsworth Baok, Ellsworth, 95,000

Ruope Istanp.—Several banks have been chartered by the l’.e%dnmre at its
recent session, viz: 1. The Continental Bank. 2. The What-Cheer Bank. 8. The
Atlantic Bank. 4. The People’s Bank. 5. The Peacedale Bank. 6. The Butchers
and Drovers’ Bank. 7. The Grocers and Producer’s Bank.

CoNNECTICUT.—A new institution, entitled “ The Shetucket Bank,” has been estab-
lished at Norwich, of which Charles Osgood has been elected President, and David
O. Strong, Esq., Cashier.

PexnnsyLvania.—The Bank of Chester County, at Westchester, Penn., has for some
weeks past been eom&lled to decline receiving further deposits—its charter pro-
hibiting its liabilities beyond three-fold its capital. The capital is $226,000, while its
circulation and deposits are about $875,000. In Massachussetts the limit would be
$450,000. In New York there is no limitin cases of this kind ; several of our Banks
having liabilities to the extent of five times their capital

Erie—The Legislature of Pennsylvania have chartered the Erie City Bank,
with a capital of §250,000, and the act has been approved by the Governor. It is
understood that this bank is established in place of the old Erie Bank, which is
winding up its affairs, and will not apply for a re-charter. Without the new bank,
Erie would have been without & b‘ngmg institution, and with none in Pennsylvenia
nearer than Pittsburg.

Applications are pending for the charter of a new bank for Philadelphis, but it is
understood that the Governor is op to any further charters of bauks for that
city. The bank capital of Philadelphia is less now than in the years 1842-8, and
onfy one third of what it was twenty years ago, when the U. 8. Bank was in
operation.

Harrisburg—I1. M. Haldeman, Esq., has been elected President of the Harrisburg
Bauk, in place of Thomas Elder, Esq, dec’d. Mr. H. has been connected with the
Bank upwards of thirty years.

MaryLAND.—We learn that B. U. Campbell, Esq., Cashier of the Patapsco Bank at
Ellicott’s Mills, has resigned that office, and has me connected in the banking-
house of Brown, Brothers & Co., in Baltimore, in place of the late Herman Peny.
Mr. Campbell has long been familiar with’bnnking operations, and while by this

64
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change his own interests will no doubt be advanced, he will prove a valuable acqui-
sition to this extensive concern. Mr. Wm. Graham, of the house of Gittings, Donald-
200 & Graham, also goes into the same house.

VireiNta—At the annual meeting of the stockholdars of the Exchange Baok of
Virginia, at Norfolk, May 4th, it was decided to establish a branch of this Bank at
Lynchburg. Propositions for the establishment of Branches at Danville and Port
Royal, were laid over to the next annual mecting. The President and Directors of
the parent Bank were authorized to increase the capital of the Branches at Rich-
mond, Petersburg, Alexandria, Clarksville, Weston and Salem, by such amount at
each place as may be raised by the sale of stock in the next twelve months, at such
place, on the terms to be prescribed by the Board. The increase at Richmond not to
exceed $200,000; at Petersburg, $100,000; and at the branches above named,
$50,000 each.

The President laid before the stockholders a statement of the general condition of
t‘.be ;m’}ituﬁon. We learn that the present valuation of the stock is,according to it,

111 75,
The Branch at Lynchburg will commence operations in a few weeks.

Petersburg.—Books of subscription will be opened on the 1st of June to the stock
of the Merchants and Mechanics’ Bank of Petersburg. The charter for this Bank was
granted on the 26th February last.

Richmond.—The uﬁmm at its last session, chartered the Virginia State Stock
Ba.&k,. to be located at Richmond. Books of subscription to the Stock were opened
in May, 1863.

Bank of the Valley—At the annual meeting of the Bank of the Valley of Vir-
ginia. held on the 11th May, a resolution was adopted to increase the capital of the
taunton Branch not less t{nn $380,000 nor more than $50,000. Amuﬁom were
made for the establishment of Branches at Fincastle, in Bottetout ; y Mount, in
Fraoklin; Lexington in Rockbridge; Kingwood, in Preston, and Port Royal in
‘Warren—which were referred to the Board of Directors of the mother Bank, but 0o
m favorable action to be taken until consent is given by a general meeting of stock-
ers.

Sourr CaroLiva.—The books of subscription to the Farmers’ and Exchange Bank
at Charleston, 8. C., closed a few days since. The total subscription was 141,603
shares, when :"JI‘I{ 40,000 were required for the full capital at $25 each. The surplus
subecription will be returned, pro rata. At the first meeting of the steckbolders
it was

Resolved, That the act of the Legislature of this State, the 16th of Decem-
ber, 1852, chartering, among other banks, the Farmers’ and Exchange Bank of Charles-
ton, be lcce&t;d by the subscribers ; and that the Report of the Commissioners fot
reeleni:ing subscriptions to the capital stock of said Bank, be received by this meeting
as information.

The People's Bank at Charleston, 8. C., has been organized, and the first instalment
of its capital paid in. Edwin P. Starr, Eaq., has been chosen its first President.

WiLiax W, MarTiv, Esq., has been elected President of the Farmers' and Ex-
change Bank at Charleston, 8. C.,and W. C. Breese, Eaq., Cashier.

Columbia—At a meeting of the Board of Directors of the Exchange Bank of Co-
lumbia, held on Friday, May 15th, James 8. Scott was elected Cashier.

Chester—The Comptroller General of South Carolina gives notiee that the Com-
missioners appointed to receive subscriptions to the capital stock of the Baok of
Chester, have uced satisfactory evidence to his office, that the whole amount of
Three Hundred Thousand Dollars been subscribed, and the first instalment of Five
Dollars on each share has been paid in. The subscribers are therefore notified to as
t'lle)mble at Chester C. H,on Thursday, the 26th of May, for the purpose of organizing

e Bank.
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Grorcia—Messrs. George Smith & Co., of Chicago. bankers, give notice that the
Atlanta Bank, chartered by the Legislature of Georgia, 1852-3, is owned and con-
trolled by them; and, as such owners, that they are liable, personally, for all its issues,
according to the terms of the act of incorporation. The notes of this bank will be
received by them on the same terms that Ohio and Indiani bank paper is received,
and will be redeemed in New York at # of one per cent. discount.

Nortr CaroLina—The Farmers' Bank, of Elizabeth City, chartered by the last
Legislature, has been organized by the election of Joseph l{ Pool as President, and
szv"i Griffia, Esq.,, as Cashier. About $225,000 of the stock has been sub-
scribed.

TenNesseE—An important arrangement has been effected by the Union Bank of
Tenuessee, the Planters’ Baok of Tennessee, and by the Bank of Tennessee, whereby
their paper is received on deposit at par by the Cincinnati baoks. This will secure to
the Tenuessee bauks a much larger circulation than they have hitherto kept out.

Missourr.—The Branch of the Bank of the State of Missouri, at Jackson, is to be
removed to Cape Girardeau, a few miles below St. Louis.

Iiivors—We learn that the affairs of the Bank of Illinois, at Shawneetown, are
likely to be brought to a final settlement during the present year. The bills and cer-
tificates, worth, eighteen months since, 40 cents on the dollar, are now held at 75 cents,
and they may, in a short time, be worth 90 centa. The banking house at Shawneetown,
which cost upwards of $60,000, will be sold at auction on the premises, on the first
Monday in April, for bankindebtedness. Looking at the position of Shawneetown, we
shall be led to the belief, that if banking can be made profitable at any point
in Southern 1llinois, this is the place. e trade and business of the counties
of Gallatin, White, Wayne, Hamilton, Saline, parts of Franklin, Williamson and
Jefferson, most naturally tends to this point—and it cannot be long before these
counties will sull]aply the market with as much produce as the same extent of territory
in any part of the State.—dllon Courier, March 10.

New Orleans.—At a meeting of the stockholders of the Mechanics and Traders’ Bank,
of New-Orleans, held at the baoking-house, on the 7th of April, in accordance with an
act of the legislature, approved on the second day of March, 1850, Mesers. U. H. Dud-
ley, (t] Sﬂmlz(at, and 8. Jamison, were duly elected commissioners to liquidate the affairs
of said bank.

For particulars in reference to this institution, the reader is referred to page 860,
May No. The commissioners have since given notice that a dividend of fifty per cent.
of the capital stock will be payable to the stockholders on or after May 23, 1858.

Bank of New Orleans, May 5, 1853—At a meeting of the subscribers to the capital
stock for a new bank to be established under the Free Banking Law lately passed by
our legislature, the charter being submitted, was adopted, and the above name
determined on, to be used by the baok in its dealin(Fu.

The capital was fixed at one million of dollars, divided into ten thousand shares of
one hundred dollars each, the whole to be paid in by instalments within twelve months
from the tenth instant, as required by law.

It was also agreed that the bank should commence operations on the first day of
October next.

The following named gentlemen were declared elected as the first Board of Direc-
tors: William P. Couverse, Stephen Price, H. F. McKenna, John Fox, L. H. Place, E.
%o}iv"s:ll:l' F.F. Folger, C. Yale, Jr., E. G. Rogers, L. C. Scurey, John C. Goodrich, H.

ewald. .

After the adjournment of the subscribers, the Board of Directors convened,
and William P. Converse, E«t was unanimously elected president of the bank, and
William P. Grayson, Esq . cashier.

New Orleans—Mr. R. W. Montgomery, one of our most intelligent and influential
citizens, has lately retired from the position he occupied for the last few years as
President of the Canal Bank. The able and efficient maoner in which be performed
the duties of that responsible offica are well known in the business community, and as
fully appreciated. Xo natural desire for repose after years of active life in the tumult
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and toil of an arduous business, leads Mr. Montgomery, though still a young man, to
retire somewhat from the circles of a laborions occupation: he has well eamed the
right to do 0, and we trust he may live long to enjoy it—XN. O. Pie.

New Orleans—On the 2d of May a purchase of real estate was made in the
lower part of the city which has caused quite an excitement, as it will be likely, for
various reasons, to enhance the price of propertg in the neighborhood. Mr. P.C.
‘Wright, on behalf of the New-Orleans Canal and Navigation Company, purchased of
the agents of M'me Pontalba fifty-seven squares of ground situated on Hagan avenue,
Bienville-street, Carroliton avenue and Canal-street. It adjoins the property claimed
tlj{etho heirs of Gen. Lafayette, which is now insuit. The property, in part, lies along

banks of the canal, and will be partially used in wideoing the canal, making
& basin, erecting warehouses, cotton J)reuea and dwellings. The price paid for the
Wperty was $125,000, and good judges think the price paid a remarkably low figure.

e large improvements and outlay of capital by the Canal Company in that part of
the city, will necessarily attract business and simulate other improvements in that
neighborhood. The increasing importance of the Alabama, Mississippi and general
Lake and Gulf trade, demands more facilities than it has hitherto enjoyed, but which
this canal improvement is intended to accommodate.

Urrzr Canapa—TIt gives us pleasure to state, as an evidence of public confidence
in the prosperity of the Bank of Upper Canadas, that the undisposed balance of its
new stock, amounting to £75,000, Lo complete its subscribed capital to the amount of
£500,000, the limit of its present charter, was all taken up last week by citizens of
Toronto. We have no doubt that with an increasing dividend next July—which, we
trust, the baok will be in a position to give—the stock of this old and popular bank
will soon be at the same premium as most of our other well managed banking
institutions.—Zoronto Patriot, March, 1858.

Inpiana.—The Indiana State Sentinel publishes the following as a list of concerns
which are issuing bills for circulation hundreds of miles distant from the residence of
the man whose hat, if he owns one, is probably his place of business. They are ail
supposed to exist in perpetual violation of the law under which they are organized,
‘l){ not having on hand a single peony in specie :—State Stock Securit{ Baok, at

ewport; Drovers’ Baok, at Rome; Merchants’ Bank, at Lafayette; Baok of North
Anmerica, at Newport, (failed once); Plymouth Bank, Plymouth; State Stock Bank,

port. The Sentinel remarks that the bills, being intended for circulation, and
not for redemption, they can never be exchanged for specie, except under protest at
the office of the Auditor of State. The notes of several of these concerns are
received on deposit at the American Exchange Bank, New York.

Connorsville—The Fayette County Bank is in active operation at Connorsville,
organized under the general ing law of that State, with a capital limited to
$500,000. A. B. Conwell, Esq., has elected President of the Bank of Connors-
ville, in place of George Flybarger, Eaq., deceased.

Indiana Bank Laws—The Auditor of the State of Indiana has issued a circular,
stating that no bank can be organized with a less capital than $50,000; and that
banks on commencing business must deposit with the Auditor at least $50,000,
before receiving any notes for circulation. Stockholders are not required to be citi-
zens of the State. The name of a cashier must be attached to bills and notes
intended to circulate as money ; these must also have the words “secured by pledge
of public stock,” engraved on the face. The engraving and printing are to be under
the direction of the State Auditor. :

The new constitution prescribes that stockholders shall be liable for the debts of
their company, to an amount over and above their stocks, equal to their respective
shares. Bill holders are secured a preference.

Bank Checks.—Mr. Stimpeon, of the Merchants’ Bank, Boston, has prepared and
copy-righted a very besutiful check, which he calls a “safety seal check,” that if
availed of, precludes, in a great degree, the possibility of forgery. The check is of
ordinary form, but has a circular space left in its lower left hand corner for the inser-
tion of the impression of the me t's seal, in whose name it is drawn. The seals
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may be engraved and prioted for a trifling sum, and may be stuck to the check ip the
same manner that postage stamps are secured. The forger, with one of these checks,
must likewise forge the stamp, which would be hardly practicable.

‘WisconsiN.—The bankers of Wisconsin, and portions of Michigan, give notice that
the notes of the Erie and Kalamazoo Rail Road Bank will be received by them at
par. This bank has been recently established at Adrian, Michigan. L

Messrs. George Smith & Co., bankers of Chicago, give notice that the Atlantic
Bank of Georgia, recently chartered by the islature of that State, is now owned
by them, and as such owners, they are personally liable for all its issues, in terms of
the act of the igcorporation. The notes of the banks will be received on deposit by
them on the same terms that Ohio and Indiana money is received, and they will be
redoel;ed in New York by the agents of the bank, at three quarters of one per
cent. discount.

WORKS RECENTLY PUBLISHED.

Bartlett's Commercial and Banking Tables, embracing Time, Simple Interest, Un-
expired Time and Interest ; Interest, Account Current, Time and Averaging, Compound
Interest, Scientific Discount, both Simple and Compound, Annual Income and An-
nuity Tables. ually adapled to the Currency of all Commercial Nations. The True
or Intrinsic Value of the Gold and Silver Coins, and the Standard Weights and
Measures of all Commercial Countries. Also, American, English, French and Ger-
man Exchange; together with the Ezchange of Brazil and the Importation of Rio
Coffee, arranged with reference to the Harmonizing I.{ the Accoun!s and Exzchange
of the World : the whole up»n an original plan. By R.MoNTGoMERY BaRTLETT, Prin-
cipal of Bartlett's Commercial College, Cincinnati, Okio. Cincinnati : Moore, Ander-
son, Wilstach & Keys. New York: Newman d&: Ivison. Philadelphia: Lippincott,
Grambo & Co. 1853, ’

This is a quarto volume of 848 pp, full of elaborate and reliable materials,
adapting it to the use of the merchant and banker, and of those who have occasion to
refer to calculations of interest and exchange. The author is an accountant by pro-
fession, and has devoted many years of his life to the careful pre tion of the
numerous tables contained in the work. One of the most important features of the
volume is the combination of time and interest in the same table. We have copied
the title page in full, so as to show our readers the comprehensiveness of the work ;
and in our present No. we have extracted in full, by permission of the author, his
Preliminary Treatise “On the Computation of Interest; together with the law re-
lating thereto.” The author has furnished numerous authorities and cases in support
:I,; tl::“goaitions laid down in his Treatise. To all these we commend the attention of

e reader.

Hartshorn’s Commercial Tables, comprising Simple and Compound Interest, at len
different rates, in Dollars, Pounds Sterling, France, and other currencies of Europe
and Asia. Also, Exchange and Advance Tables of Dollars, Pounds Sterling, Francs
and other currencics. Tables of the Valuation of Stock and Annuities; Perpetual
Time Tables; Tuables of cost of Importing, into the United States and England, In-
digo, and the numerous products of the galt and West Indies, South America and
other countries. Also, }}arlxhorn’a System of Bookkeeping, and Blank Model Forma,
with other tables; Comparative Custom House Value of the Currencies of the Com-
mercial World; Tables of the Decimals of Currencies, Weights, Measures, &c. By
Joux HantsuorN. Sold by Norton, 11 Chambers-street.

This elaborate and reliable work is admirably suited to the use of our insurance
companies, importers, dealers in exchange, bankers, and numerous others who have
occasion to refer to tables of interest, annuities, exchange, cost of importations, &e.
The work is the result of twenty-four years' labor on the part of the compiler or au-
thor, who has taken the utmost care to prove all the tables before the pages went to
press. The great mass of the calculations are made decimally. The valuation table
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annexed to each form, enables the calculator to ascertain the result, not only in
pounds, but in shillings and pence, at one view; and this system is carried out in all
the currencies of Europe, Asia and America.

The tables of compound interest are among the first ever published in eztemso.
The calculations are continued at all the rates to the exact period when the principal
will double. The stock and annuity tables contained in the volume render them of
great value to all parties engaged in investing funds. These latter tables cost the
author eight years’ labor in their preparation and revision.

We commend the volume to the careful consideration of moneyed institutions and
capitalists. There is ouly one objection to be made to the work, and that is its size.
Being in large folio, it is not so readily handled as a quarto or octavo; but as a work
of reference, and not of study, this objection will pot interfere with the sale of a
volume containing an immense mass of well digested materials that are not found
elsewhere in a compact form.

A Practical Treatise on Business; or how to get, save, spend, give, lend and be-

Monxy ; with an inquiry into the ch of s , and of failure in

usiness, By EpwiN Frexprxy. One vol, 12mo., pp. 820. Lippincott, Grambo &
Co., Philadelphia. .

This work is & practical work by a practical man, and well adapted to the reading
and the consideration of business men of all classes, trades and professions. The volume
has gone through several editions already in this country, and has been recently re-

rinted in London, where it is in use as a standard work. Mr. Freedley divides his

eatise into fifteen chapters, under the follow'm{ heads: L Business—introductory.
IL Business education—choice of a business. IIL Habits of business. IV, Getﬁnﬁ
money. V, Gettiog money by farming. VL By merchandising. VIL Buying an
selli - \{IH. How to get customers. I%(‘.n'l‘he true man of buaineaa.x I}I(_‘ gow to
get ri speculation. XL Interest—| ing—private banking. etting
money by i{lvglegons— tent medicines. XII]?.n%ovlvm to become & millionaire—opin-
. ions of millionaires. XIV. Losing money—chances of success—failure. XV. Saving,
spending, giving, lending, bequeathing money.

Banx Norte Prorrorion. A new antoﬁmmu ud by the alteration of bank
notes from low to Righer dcuommazlm essrs. &nloﬂ.h, Wright & Co., Bank
Note Engravers, have prepared for the Corn Exchange Bank of New York, a set
:lf.zhtea with the Atwater Patent improved. The notes are divided into two

es,

Class First, embraces the denominations of one, two, three, four and fiee dollurs.
These are distinguished by strips at the right ends of the notes, composed of
geometric lathe work, and runuing towards the centre: the number of strips corres-
pond.ixﬁl,wit.h the amounts of the notes. Thus: one strip for one dollar, two strips for
two dollars, and #0 on ; and upon the centre of these strips a large figure, readily seen,
designates the denomination of each note. In this class of notes, there are no borders
on the lgl‘t ends—which are occapied by vignettes and other work. The President’s
name will be placed under and near the right end strip work on all notes of this class,
and that of the Register, or some other name, above it, thus protecting the strip
work from alteration—no place being left for adding another strip, either above or
below ‘the signatures.

Class Second, embraces the denominations of tem, fwenty, fifty, one hundred and
.ﬁn hundred dollars. On these the whole arrangement is reversed. The strips of

the work (different from those used upon the other class of notes) commence at the
left ends, and run towards the centre, the vignettes and other work being upon the
right.  Ou this class the Cashier’s name is placed under the strip work, and that of
the Register directly over it, their names being separated by one strip on a ten dollar
note, by two on a twenty, three on a fifty, four on a hundred, and by five strips upon
a five hundred dollar note, presenting a perfect contrast between the two classes of
notes.
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Notes on the Monep Market.
Nxw Yorx, May 28, 1858.

. Exchange on London, at sizty days’ sight, 9% @ 9% premium.

The money market, during the month of May, has exhibited moro firmness and more ease than
for some months past. Loans on call are now readily negotiated at 63 a 7 per cent. on good ocol-
laterals. Prime business paper meets with purchasers outside the banks, at 7 per cent.

There is an advance perceptible in the market value of several scourities, in which the sales are
the largest at the stock board; but the stock market does not fully participate in the obvious
improvement existing in money matiers. The annexed quotatiens will show the variations, in some
few instances, within the last four weeks:

Bhares, April 20. May 28.
ErieRaillRoad, . . . o « ¢« « « o o« . n 87%
HarlemRall-Road, . . . . .« .+ =+ « « . . (14 645
Norwich and Worcester Rail-Boad, . . . . . . . 583 563
Stonington Ref-Road, . . . .+ .+ . . . . . [73% 563§
Hudson River Rail-Road, . . . .+ .+ « &« « & (34 14X
New York and New Haven Rail-Road, . . . . . . . 114 1066
ReadingRallkRoad, . . . .+ « .+ « .« .+ « . 90X 89
Michigan Central Rail-Road, . .« « . . =« o o . 1153 17
Michigan Southern Rail-Road, . . .« .« .+ .« .+ .+ 181 183
Canton Company, Baltimore, . . . . . . .+ =+ . 8% 3036
Nicaragua TransitCo,, . . . .« « « « « « o+ 83 80
Penusylvania Coal Company, i . + .« .+« .+ « o« . 118 nu7
Phenix Mining Company, .« ¢« &+ & « « « o o« . 23 28

‘Parker VelnConl Company, . « + « =« « o o o 731 83

For bank stocks there is a steady demand, and f£w upon the market. Beveral of the older insti-
tations command a premium of 15 to 80 per cent., and thelr stocks are rarely sold at the Board.

City loans are much in request, and bear a premium in our market. We quote Brooklyn six
per cents. 106; Philadelphia, 107 @ 107} ; Jersey City, 1093 a 110; 8t. Louis, 108 a 10535 ; Bal-
timore City, 108X a 100.

For rail-road bonds there is a steady demand, from abroad and at home, for investment: Erie
seven per cent first mortgage bonds command 117 @ 117X ; second mortgage, 108} @ 109; con-
vertible bonds of 1862, 102 @ 102 ; of 1871, 98X a 937% ; Hudson River seven per cents., 107 a
10736 ; New York and New Haven seven per cents., 103 ¢ 105; Michigan Southern Rall-Road
seven per cents., 1033 ; Cleveland and Pittsburgh seven per cents., 106§ a 107X

The companies forming the rail-road communication be Albany and Buffalo have formed
2 combination, under the name of the “ New York Central Rail-Road Company.”” A meeting of the
stockholders will shortly be held for the choice of directors for the coming year. The company
have reduced the tArough fare from New York to Buffalo (via Albany and Hudson River Rail-
Road) to seven dollars; they have also reduced the fare from Buffalo to Boston to 810. The ex-
press train will go through from New York to Buffalo in fiteen hours—an average of thirty-two
miles per hour. This is certainly very rapid travelling, and very cheap, and will increase the
business of the two roads.

W R. HaLLETT, Esq., for many years President of the Bank of Mobile, has been seclected as the
agent for the sale of the bonds of the Mobile and Ohio Rail-Road Company. Mr. H. will visit
Europe for this purpose. The whole sum required for the construction and completion of this im-
portant road witl be six millions of dollars. Congrees has liberally granted 1,100,000 acres of pub.
lic land to this company, which will be avallable security, in addition to the mortgage which the
bondhoiders will have from the road itself.

The State of Missouri is now in the market for the sale of $200,000 of its bonds. The bonds are
for the sum of $1,000 each, dated April 15,1858, at six per cent. interest, red ble In thirty y.
the principal and interest payable at the Bank of Commerce, in New York. The taxable property
of the State amounts to $115,000,000, producing an annual revenue of $326,000, which is rapidly
Increasing. The public debt of Missouri is small, while its resources are large, and the investments
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now proposed in the new rail-road from St. Louis, will contribute essentially to the promotion of
the great intcrests, agricultural, facturing and fal, of the whole State.

The Memphis Convention will be in session in & few days. Of the measures contemplated at
this meeting, the St. Louis Repubiican says:

“The object and purpose of this adjourned meeting, and the interest which hasbeen taken in it by
the Executive of States, and the people of the South, make it manifest, that one of the prominent

is to infl public opinion as to the location of the rail d to the Pacific. That this
lllbject will be prominent in the deliberations of the Convention, there isnot a doubt. It isa matter
intimately and directly ted with the ce of the West and South. It is a fixed deter-

mination, that a rail-road from the Mississippi to the Pacific must be built. Everywhere in the
Union its necessity is admitted, and the duty of the United Statcs government to cncourage and
assist in its construction, is not denled.”

The Hudson River Rail-Road Company invite proposals for $1,000,000 convertible bonds of the
company, bearing seven per cent. interest; the principal redecmable in the year 167, or at the
option of the holder, convertible into stock at any period betwecn 1555 and 18635, and the interest
payable semi-annually.

The Custom House revenues of the port of New York are larger than at any former period, and
may be considered a criterion of the increase at other points. For the first four months of 1558, the
dutles were nearly ffty per cent. beyond those of last year, at six of the leading ports, viz:

January. Fedruary.
1883, 1852, 1558, 1852.

New-York, . . . . .. $8,254,044 $2,600,000  $3,503,107  $2,295,000
Boston, e e e e e e 568,536 455,500 636,637 490,000
Philadelphle, . . . . . . . 238378 311,000 640,824 450,000
Baltimors, . . . . . . . 38,911 85,000 70,660 68,000
NewOrleans, . . . . . . . 822,500 178,000 113.000 267,000
Charleston, . PN . . . . 45,000 48,000 22,000 26,000

$4,467,864  ¢3,62 85,888,228 3,626,000
February, . . . . . . . Bb58sgees 8,626,000
March, . . . . . . . 5,782,250 4,010,008
April, . . . . . . . . 4474651 8,697,349
Fourmonths, . . . . . . $20012498 $14,950,857

Here we find for the period of four months only, an aggregate of twenty millions of dollars at
the six ports named.

The actaal receipts for the quarter ending Septomber 80, 1852, were stated by the Treasury Re-
port as amounting to $15,728,992, while the aggregate reccipts for the year were estimated by Mr.
Corwin at $49,000,000; but the above figures demonstrate that the receipts for the entire year will
approach sixty millions of dollars for the whole United Stales.

DEATHS.

At Harrisburg, Pa., on Friday, April 29th, In the §7th year of his age, Tiionas Erpxw, Esq.,
President of the Harrisburg Bank.

Mr. ELpER was well known as one of the ablest lawyers at the Harrisburg bar: and no client had
ever causc to compizin either of the want of ability in the advocate, or of that strict integrity which
lhould ever characterize the intercourse between the suitor and his counsel. In his public capacity,
as Attorney General of the Btate, and as President of the Harrisburg Bank, (a station which he
filled for the last thirty-seven years,) he exhibited the same high moral attributes which marked his
career in the walks of private life.

Mr. ELpEe retained his vigorous facultics until the lu', and had been able to dischafge his dutics
as President of the Bank until the last week of his life.

At Charleston, 8. C., in May, Hon. JacoB Tex Evck, President of the Madison County Bank,
Cazenovia, N. Y.

At Lowell, Mass., on Monday, May 16th, Bexsauix Freperick Frenci, Esq., President of the
Rail-Road Bank, aged 61 years.

At New York, on Sunday, May 22d, WaLTER MEAD, Esq., aged 65 years, Cushicr of the Mer-
*hants’ Bank of the city of New York from the year 1824 till 1838,
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